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TRANSACTION CARDS IN CANADA 


INTRODUCTION: 


It seems to be generally recognized that a magnetically 
encoded plastic card will be the centrepiece of any electronic 
funds transfer system. The credit card will also become 
a debit card. Whether there is to be a single card which 
is both a debit and credit card or whether there are 
two separate cards will be a question of marketing wee fees. 
The dawning of the age of E.F.T. will be marked by the 
emergence of the debit card. The transition phase to a 
complete E.F.T. system will likely utilize the debit card 
as a means of improving the efficiency of the cheque as 
a payments instrument through authorization and verification 
technology. It will also be a competitive mode of payment 
in that when transaction data is received at the card - 
holder's bank, the amount of the transaction would be 
deducted from funds in the card holder's demand deposit or 
savings account. Further into the future the debit card 
can become an instantaneous electronic transfer vehicle, 
which of course will mark the completion of the transition 
phasesteo EB. Fats) At thatstimes 2t wille-be-a transaction 
card serving as the medium for transferring deposits and 


for cash withdrawals. 


DESCRIPTION OF CARDS: 


Ci) Credit Cards 


(ade Kinds of «Credit sCards 
There are a great many different kinds of 
credit cards and in the sense that they can all be used to 
make purchases without cash or cheque, they can properly 
be called “credit cards". butjthis conceals their @igferences 


and it therefore is not a useful way of thinking of them. 


The cards can be classified and distinguished on any number 
of bases. For example, we may distinguish the "true credit 
card" from the mere "convenience card.'' In the latter category 
one finds the American Express and Diners Club cards. On 
one theory, these are not true credit cards because the 
amounts charged are payable when the monthly statement is 
received and in fact, the user is merely relieved of having 
to carry cash. However, this is misleading because there is 
credit granted until the bill is rendered and interest is 
charged on overdue accounts in a manner similar to that used 
by the "credit cards" which are intended to be used as 
'credit cards. Even so, it is possible to recognize the 


convenience card as a distinct class. 


Within the class of true credit cards, i.e., where 
credit in respect of any particular purchase is available 
for as long as 20 months, there are two party cards and 
tripartite cards. The former are those issued by a business 
to its own customers for use at its retail outlets, The 
department store and oil company cards are examples of this 


type. 


The tripartite cards (which can be either convenience 
cards or credit cards) are issued by one business to be used 
to effect sales between two other persons, namely the holder 
of the card and any merchant who has agreed to accept the 
card. In the true credit field the leaders of course are 
the bank cards, Visa and Master Charge. The tripartite 
cards are sometimes known as multipartite cards because of 
the large number of merchants who accept them and because 
some issuers agree to honour the use of other issuers' 
cards, This paper is primarily concerned with the bank 
Creagit "cards. 


(b) History 
In 1967, four Canadian Banks - the Royal Bank of 


Canada, Canadian Imperial Bank of Commerce, The Toronto-Dominion 
Bank and Banque Canadienne Nationale - acquired the Canadian 
rights to Bank Americard, one of the two major bank cards in 

the United States, and marketed it under the name of Chargex. 
These four banks introduced the Chargex plan into Ontario 

and Quebec during the Summer of 1968. The card was introduced 
in British Columbia during the Fall of 1969 with the spring 

and summer of 1971 seeing the expansion of the card to the 
Prairies and the Maritimes. Therefore, the card was not a 
national one until the close of 1971. The establishment of 
regional processing centres and the population density had 
determined the progression of the expansion. Each bank had 

also developed its own operational systems which were independent 


of the other bank's systems. 


The Canadian Chargex member banks agreed to share costs 
which would result in benefits external to any one bank in 
the plan. These costs were primarily promotional, to educate 
individuals to use, and merchants to accept, the Chargex card. 
An inter-bank agency, known as Chargex, was set up to provide 
administrative, marketing and regulatory functions. It is 
this agency which holds the rights to the colour logo of the 
card, sets guidelines for the fee structure and acts as the 
agent responsible for remitting the annual fees to Bank 
Americard. It has been estimated that the banks spent between 
tharvyo and forty smasiion dollars in Start-up costs an introducing 
the Chargex plan. It has been suggested that the banks did 
not break even on their Chargex operations until some time 
duninge 1972. 2 


The Bank of Nova Scotia joined the four founding banks 
tiene wont tetova.) “kt pote some Lton dollars. €O -;O1D 
the consortium. This money was to compensate the founding 
banks for the initiation fee which they had paid to Bank 
Americard plus the good will which they had built up through 
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their initiatives in setting up the system. Apparently, the 
Bank of Nova Scatia benefitted from this good will as it was 
able to break even in its operations with the Chargex card 


in two years of joining the system. 


The original four founding banks had started with a 
data processing system which had been developed by the Bank 
of America. That system required a considerable amount of 
manual labour and involved the setting up of regional process- 
ing centres for each of the banks in Toronto, Montreal and 
Vancouver. On the other hand, when the Bank of Nova Scotia 
joined it set up one computer facility in Toronto to 
facilitate nation-wide authorization, This system has proved 
to be relatively faster and more efficient in processing 
transactions than the four founding banks' systems. 


In 1976 the five banks decided to change the Chargex name 
to Visa. National Bank Americard Incorporated had made the 
decision to market the card under a common logo throughout 
the world and the Canadian Banks decision to use the name Visa 
was part of the scheme to market the card internationally 
under one common logo to be Known as "Visa." Thus, the card 


now has a world-wide common logo and common name. 


In 1973, the Bank of Montreal and the Provincial Bank 
of Canada negotiated an agreement with the Inter-bank Card 
Association in the United States. Inter-bank had started 
in the United States in 1966 when eight banks in various 
locations in the United States organized an inter-change 
system for dealing with cards which would have otherwise 
been independent bank cards. A few years later Inter-bank 
bought the name Master Charge and its logo from the Western 
Bank Card Association. The two Canadian banks negotiated 
an exclusive right with Master Charge until the end of 1978. 
There is a diminishing degree of exclusivity from 1978 through 
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to 1985. The Bank of Montreal had spent the previous four 
years installing and updating its regional and central computer 
facilities in anticipation of its eventual entrance into the 
charge card field. When it made its arrangements for the use 
of the Master Charge logo it was able to set up the charge 

card system very quickly. It completed its nationwide 
distribution of cards nine months after it had signed the 


arrangement with the Inter-bank Card Association. 


The Unity Bank was the only other Canadian bank which 
offered a credit card service. ‘It™had’ used the facilities 
of the American Express Gold Card. That card did not have 
all of the features of the bank charge card and is really not 
a competitor with those cards. The acquisition of the Unity 
Bank by the Provincial Bank of Canada in the Spring of 1978 
may result in the disappearance of the card. 


The Merchantile Bank and Northland Bank of Canada have 
not joined the system and apparently do not plan to do so 
because they are not consumer-oriented banks. The Bank of 
British Columbia probably will join one of the card systems 
at some point, however, it needs to further computerize its 


operations before doing so. - 


The other deposit-taking institutions in Canada do not 
have credit card systems. Credit Unions experimented une 
successfully with their own card but have discontinued those 
experiments. The Canadian Co-operative Credit Society is 
currently co-ordinating on behalf of the Credit Union system 
a study of the financial and operational implications of 
issuing an independent credit card or joining an established 


credit card syndicate. 


The entrance of non-bank deposit-taking institutions 
into the credit card field will probably follow the American 


principal agent arrangement, where the major banks are 
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affiliated with the credit card plans as principals who in 
turn enlist other financial institutions as agents. The banks 
that act as principals hold all the receivables generated by 
their own card holding customers, On the other hand, instit- 
utions that act as agents may be either ''simple agents" in 
which case the principal bank holds all the receivables, or 
"participating agents" which share in the financing of the 
accounts according to a prior agreement with their principals. 
At the present the Trust Company legislation in Ontario allows 
provincially incorporated companies to have only 7% of their 
assets in consumer loans. A change in legislation may be 
required to make it profitable for many of these companies 


to join one of the existing bank's plans. 


(c) Bank Credit Card Procedure 


Each bank operates solely with the group of 
affiliated retailers who have entered into agreements with 
the card issuer, although many retailers enter into agreements 
with more than one financial institution and participate in 


both the Visa and Master Charge systems. 


Before Master Charge was started in Canada, merchants 
and others who joined Chargex and thereby agreed to honour 
Chargex cards paid an initial sign-up charge of $25.00 plus 
imprinter rental of $12.00 a month. Master Charge banks did 
not charge a Sign-up fee and both plans subsequently made an 
arrangement whereby the imprinter provided by other plans 
could be used to imprint the sales slips for both plans. 


Fees for the services of the bank credit cards are now 
paid entirely by the retailer who is charged from 1 1/2% to 
5 3/4% of his transactions. Where the retailer's and the 
customer's banks are different, this fee is split between 
them. Master Charge assigns 1% of the gross sale per draft 
to the customer's bank, whereas Chargex assigns it the 


is 


average rate of discount applied to the transaction by the 


retailer's bank, less 25 cents per draft. : 


Following the scheme whereby each bank develops its own 
operational systems independent of the other banks, they also 
assess the credit worthiness of a potential cardholder by 
establishing and applying their own standards. The line of 
credit which is available to an individual cardholder is 
subject to negotiation between himself and his bank. The 
minimum line of credit is $300.00 under Chargex and $400.00 
under Master Charge. There is no upper limit although it is 
rare for the banks to grant a line of credit in excess of 
$2,000.00. The agreement with the cardholder also permits 
him to obtain cash advances at the participating bank and to 
charge purchases at all participating outlets. The card- 
holders are billed once a month, receiving a descriptive billing 
of the transactions involved for the billing cycle. This 
permits the sales slips which are generated when the card- 
holder uses the card to be truncated upon receipt at a bank's 
processing centre and the relevant information captured on 
an electronic tape for interchange purposes. If the card- 
holder has not paid the account in full at the end of the 
billing cycle there is a grace period of 25 days in which no 
interest is charged, after which interest is applied at the 
rate of 1 1/2% per month on all outstanding balances. In the 
case of cash advances, the interest rate is applied from the 
time that the cash advance is made rather than at the end 
of the billing cycle. The account agreements also provide 
for the cardholder to be responsible for the first fifty dollars 
of any unauthorized use of the card unless he has provided 
notification to the bank prior to any unauthorized use of the 
card. This provision in the- cardholder's agreement is the 
direct result of Federal legislation in the United States 
which limits the cardholder's legal liability to $50.00. 


When a cardholder activates his account by making a 


purchase, the merchant is required to obtain an authorization 
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for the transaction if its value is over what is called his 
"floor limit." “Ifpthe; merchant, fatlisito, obtain the. credit 
authorization, and it subsequently turns out that the card 

was being used fraudulently or had been revoked, the trans- 
action can be charged back against the merchant, The merchant 
is required to call the authorization centre of the issuing 
bank, under the Chargex system. With the Master Charge system 
he calls the bank with which he is associated. The authori- 
zation centres make a check to ensure that the amount of the 
purchases is within the credit limit assigned to the card 
holder and that the transactions and payments record of the 


cardholder warrant authorization. 


The merchant deposits all of his sales drafts at the end 
of the day with his bank in the same manner that he would 
deposit cheques. He is immediately given credit for these 
deposits less the discount on the gross amount of the sales 
tickets which has been established in his account agreement. 


The sales tickets which have been deposited with the 
merchant's bank are forwarded to that bank's processing centre 
and from there to that of the cardholder's bank processing 
centre if the sales draft is not one drawn on the processing 
bank's system. For a more extensive description of this 
aspect of the transaction see the Canadian Banking Techniques 
Study Working Paper #3, 


The financial institutions offering transaction cards 
in Canada are national in scope as are the card systems. This 
is not true of developments in the United States, As a result 
the Canadian system for authorization and interchange inform- 
ation has not been developed to-the same level of sophisti- 
cation as it has in the United States, Undoubtedly, these 
developments will occur as the economic realities and costs 


of credit cards become more apparent to the banks. 


(II) Debit Cards 
(a) Kinds of Debit Cards 


The essential difference between a debit and a 
credit card is thes lack otvalvcreait facility. for the. former. 
The use of the card depends upon the card holder having a 
demand deposit account with sufficient funds to cover the 
transaction. The amount of a transaction would be deducted from 
funds in the card holder's demand deposit account when the sales 
draft created by the utilization of the debit card reached the 


cardholder's bank. 


Undoubtedly there would evolve a number of different types 
of debit cards as time goes on. At the present time, there 
are no operating debit card systems in Canada from which to draw 
a description of possible kinds of cards. It has been suggested 
that the debit card could take the form of a money card. ¢ Such 
a card would have a pre-encoded monetary limit. Each time the 
card was used the limit would be reduced until it reached zero. 
At this point the card would have to be recharged. 


A different type of debit card has been emerging in the 
United States. The scheme which will be introduced during 1978 
by Master Charge and Visa involves a paper-based debit card 
plan. : The card permits a cardholder to make purchases at 
merchants honouring the debit card by initiating a debit trans- 
action against a chequing or savings account. The systems which 
are being designed will utilize the existing credit card 
authorization systems and other systems such as restricted card 
bulletins. It is being developed to service that segment of 


the market which does not wish to utilize credit cards. 


CD)" HISvory 


As has been pointed out there are no debit card 


systems currently operating in Canada. However, the Canadian 
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Co-Operative Credit Society, in connection with its current study 
of the implications of issuing credit cards, has undertaken on 
behalf of the Federal de Quebec des Caisse Populaires des Jardins' 
Quebec, an assessment of their debit capability. © 


The Caisse Populaires debit capability enables any Caisse 
Populaire member in Quebec to go to any other Caisse Populaire 
in Quebec and on presentation of an identification card make a 
withdrawal on his account at his particular credit union. This 
system could be easily and quickly expanded to include merchants, 
at which point it would be a debit card system, At present it 
is a partial debit card system in that it enables money to be 
obtained at different Caisse Populaires from the ones in which 


the funds are actually deposited. 


(c) Probable Card Procedure 


There being no operating debit card system in 
Canada it is impossible to describe any actual procedure. The 
procedure which is likely to emerge is that which is being 
developed in the United States. That system is essentially an 
additional capacity of the present scheme for operating credit 
card systems. Master Charge, which is introducing a debit 
card program to be known as Signet, will have to sign up 
merchants and cardholders in the same way as it did in déveloping 
its credit card system, [In all likelihood the system will 
operate in a very Similar fashion to the present procedures 
with credit cards. It is, therefore, likely that the contracts 
establishing the relationship will be very similar to those 
currently being used with credit cards. Furthermore, the 
entire procedure is likely to operate in a similar fashion 
to that of credit cards with the one exception, that there will 
be no credit involved in the utilization of the card. The 
remainder of this paper assumes that the relationship between 
debit cards and credit cards from the legal point of view is 
Similar, if not, identical. Where it is thought that there 
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may be any differences they will be pointed in. 


(III) Contractual Framework for Use of Transaction Cards 


The present bank credit card system is ostensibly 
created by contracts, as will be the debit card system when 
it is introduced. The contracts which govern the relationship 
all centre on the card issuing institution as one party to 
the contract. The card issuing institution will have a 
contract with its cardholder , another contract with a parti- 
cipating merchant and further contractual relationship with 
the other participating card issuers. This part of the paper 
sets out the relationship of one party to the other two 
parties in the contractual arrangement. It should be noted 
that credit card transactions are not determined by contract 
law alone. The relationship is also affected by existing 
statutes and rules of law. A good example is section 191 
of the Bills of Exchange Act. It purports to preserve 
consumer defences aS against holders of consumer bills or notes 
in spite of any contract to the contrany.2° The characterization 
and consequences of the relationship of one party to the other, 
aside from contract law, are discussed in the section immediately 
following the present description of the contractual relation- 
ship. 

' 


The Visa card, formerly Chargex, operates in the follow- 
ing fashion. The bank enters into an agreement with merchants 7+ 
which provides that they will sell goods and services to card- 
holders on cash terms and complete a sales draft in the pre- 
scribed form. The merchant must maintain an account at a 
branch of the contracting bank, and must deposit his drafts 
there within three days of the sale for which they were 
written. The bank agrees to credit the merchant with the 


value of the drafts, less the bank's discount, upon delivery. 


The agreement also provides that the bank may charge 
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back (to the merchant) the value of drafts made in certain 
circumstances. These include when the cardholder claims 

a draft is forged, when merchandise is returned to the 
merchant, when the draft is in excess of the floor limit and 
not authorized, and when the draft was made on an expired 
card, “ It’ will*be noted that=the! banks shifts; most of the 
risks arising from commerce onto the merchant. This will be 
more apparent after the following comments on the card 


holder's agreement. 


The contract between the consumer (cardholder ) and the 
bank 24 provides that the cardholder will pay the amount of 
all drafts in respect of which the card has been used, within 
25 days of billing, either in full or in an amount not less 
than 5% of the balance or $10.00. Note that the agreement 
says "drafts in respect of which the card has been used." 

This may be wide enough to include drafts made up only by the 
inscription of the card number, without a signature - although, 
the bank merchant agreement requires the drafts to be properly 
completed as a condition for payment, The agreement also 
provides for the payment of interest on unpaid balances, that 
the holder is responsible for unauthorized use until notifi- 
cation of the bank, up to $50.00, and that all disputes arising 
out of sales in which the card was used are to be resolved 

by the merchant and the cardholder alone. uy 


Now that the basics of the contractual system are clear, 
the process of characterization can begin. The credit card 
is a hybrid, a new commercial device having the characteristics 
of many of its predecessors. The object of examining the 
characterizations is to note the different qualities of credit 
cards with a view to determining which device they must closely 
resemble in form and function. This decision is important 
in that it potentially can effect the choice of possible legal 
regimes which may apply to credit cards, Any particular 
characterization, if applied to credit cards,can lead to 


1s) 
results which are diametrically opposed to the contractual 
provisions. At the present time such an exercise is somewhat 
speculative because of the total absence of judicial decisions 
in Canada. Nevertheless, it is necessary in order to set the 
background for an analysis of issues arising out of an EFT 


environment. 


CURRENT LEGAL STATUS OF CARDS 


As was indicated above, the character and consequences of 
the relationships of one party to the other, coupled with 
the nature of the credit card transaction are not determined 
entirely by contract law. The credit card transaction can 
be characterized in a number of ways. In fact, credit cards 
touch so many legal concepts, they, with their transactions 


can be characterized as any of the following: 


1. Negotiable Instruments 
(a) Cheques 
(b) Bills of Exchange 
(c) Promissory Notes 
Letters of Credit 


3. Assignments of Receivables (factoring) 


The characterization of credit cards as one of the above is 

of ultimate importance because it entails the determination 

of what rights*and liabilities exist for the parties to the 
transaction. Among the rights that are effected are: the 
right to countermand, i.e..to stop payment, or, charge back, the 
liability formloss or *inautnorized use, “Lhe existence of 
customer defences to actions brought by merchants for the price 
of defective goods, the right to charge interest and other 


less important matters. 


The two possible characterizations of negotiable instruments 
and letters of credit are examples of what is Known as the 
direct ‘obligation theory. That_is to. say the liability of. the 
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consumers to pay the bank is direct as opposed to the ae 
ment theory which is typified by the analogy of the factoring 
on accounts receivable. The primary difference in these ve 
theories is that in the latter the bank has no direct relation- 
ship with the consumer respecting payment. Rather, the bank 
takes whatever rights the merchant has against the ae a 

as a result of the sale transaction. The effect of this is 
that in an action for payment by the bank, the customer can 
assert defences relating to the quality of the goods sold 

to him by the merchant. 


(i) The Negotiable Instrument Characterization 
Blacks law dictionary defines "negotiable" as 


"capable of being transferred by endorsement 
or delivery so as to pass to the holder the 
right to sue in his own name and hoe free 
of equities against assignor payee 


Strouds provides the following definition: 


NEGOTIABLE. (1) “It may be laid down as a safe rule that where an INSTRUMENT is. 
by the custom of the trade, transferable. like cash. by delivery. and is also capable of 
being sued upon by the person holding it pro tempore. there it is entitled to the name 
of a negotiable instrument, and the property in it passes to a bona fide transferee for 
value, though the transfer may not have taken place in MARKET OVERT. But if either of 
the above requisites be wanting—i.e. if it be either not accustomably transferable. or. 
though it be accustomably transferable. yet. if its nature be such as to render it 
incapable of being put in suit by the party holding it pro fempore-—it is not a 
negotiable instrument: nor (apart from the question of estoppel) will delivery of it 
pass the property of it to a vendee, however bona fide. if the transferor himself have 
not a good title to it and the transfer be made out of market overt” (1 Sm. L.C. 456. 
summarising Miller v. Race and its cognate authorities. and quoted with approval by 
Blackburn J.. Crouch v. Credit Foncier of England, L.R. 8 Q.B. 381. 382). Sce 
further Taylor v. Kymer, 3 B. & Ad. 320. 
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The following is a facsimile of a typical sales draft 
for further reierence, 


"ys02 252 390 0225 
9/79 ee 


: JOHN M. SMITH 


: BILL NO. DE NOTE 
ne : RE o/c [ze | 
435701 GREAT 


9595180904 WEST | 
Oib2bes540 peer 16°65 78 a ou 
930101550] LOM. 


SALES GRAFT - FACTIRE 


®@ WILL Y_TO THE BANK WHICH ISSUED THE 
'D PRESE 
DAN 
OL 


Before dealing with the specific varieties of 
negotiable instruments the following observations upon the Visa 
system described above should be made. Note in particular that 
the obligation to make, or the right to receive payment in the 
amount of the draft flows, from the cardholder , throygh the 
merchant, to the bank, and that it accrues to the bank upon 
delivery of the draft, subject of course to the terms regarding 
the time for payment. Recall also, that disputes regarding the 
merchandise are to be resolved without involving the bank. 
Presumably this means that the bank will not be subject to 
any equities existing between the consumer and merchant. It is 
submitted that these are elements of negotiability. which suggest 
that the drafts are some kind of negotiable instrument. Moreover, 
Lt is to be observed that oil company drafts are negotiated to the 
oil companies as payment for fuel deliveries. Finally, although 
it is not strictly relevant, it may interest the reader to know 
that the ancestor of the Visa draft, the Bank Americard draft 
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was drawn as a negotiable instrument. It appeared as a bill of 
exchange drawn by the merchant upon the customer, payable to the 
card issuer or order and accepted when the customer signed sia 
The Visa draft does not have this form! but that does not mean 


that it is not negotiable in substance. 


In Canada, the Bills of Exchange Act codified 


the rules regarding certain negotiable instruments, namely bills 
of exchange, cheques, and promissory notes.” Whether credit 


ecard drafts are similar to any of these will now be considered. 


A bill of exchange is defined by section 17 of the 
Act as follows: 


Bill of exchange = 17, (1) A bill of exchange is an uncondi- 

defined : : we 
tional order in writing, addressed by one 
person to another, signed by the person giving 
it, requiring the person to whom it is addressed 
to pay, on demand or at a fixed or 
determinable future time, a sum certain in 
money to or to the order of a specified person, 
or to bearer. 


The requirements of a bill are discussed below: _ 
It must not be payable on a contingency. +® Sales 


drafts would appear to meet this requirement. They are paid on 
delivery so long as properly completed. Even when a charge back 
takes place the draft is paid first, then charged back. In this 
regard see clauses 3 and 4 of the merchant-bank Agreement: The 


former says "upon delivery of ... a properly completed draft 
the bank will immediately credit the account..." The latter says, 
"the bank may refuse the credit ...'' and then enumerates the 


circumstances when credit may be refused. Whether these provisions 
render the drafts contingent is a crucial matter. It is submitted 
that they do not in that the circumstances of clause 4 merely 
define an improperly completed draft. They do not make the payment 
of a proper draft contingent in any way. Moreover, the practise 

is certainly to credit the accounts, then to audit the drafts and 


make charge backs. 


It must be an order to pay, nota ‘precatory request, 


Lv? 


although the addition of terms of courtesy will not make an order 
precative.!! This presents some difficulty as the drafts do not 


Say "pay to bearer''. There is however this LASCriptson:, 


"Card holder will pay to the bank which 
issued the charge card presented herewith 
the amount shown above in accordance with 
the bank's agreement with the card holder". 


When it is remembered that a bill does not require 
any special form of words? and that the draft is drawn on the 
customer by the merchant , 7° it seems quite reasonable to conclude 


that the draft is in "order" form. 


To continue, a bill must be addressed by one person 
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to another. In the case of a Visa draft, the addressee would 
be the customer and it will be noted that the customer's name 


is imprinted on the draft. 


22 


A bill must be signed by the person giving it. 


Drafts comply, it is submitted, because the name of the merchant is 


mechanically signed by the imprinter. See the example above. 


The final requirements are that the bill be for 
a certain amount and payable at a determinable future time if not 
on demand. <> These are clearly met as the amount is indicated 


plainly on the face of the drafts which are payable on demand. 24 


Accordingly, the following is submitted: It is 
within the limits of reasonability to conclude that a Visa sales 
draft is a bill of exchange within the meaning of that Act. It 
is clear that such drafts are not obviously bills, but they are 
used as such and their features are capable of being interpreted 
as fulfilling the requirements of bills. Against this position 
it can be argued that such a characterization overlooks a major 
feature; of the credit» cards transaction, namely, the extension 
of credit by the drawee bank. When the drafts are delivered 


to the bank they are not presented for payment in the technical 
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sense, it is rather the credit arrangement with the customer that 
governs the collection of the draft and the interest charges. 

In fact, the drafts are never presented to the drawee, he 

is "presented" with a billing statement which refers to all 


the drafts drawn upon him by various merchants, 7° 


The consequence of finding, at some point in the future, 
that drafts are bills would be that the rights and liabilities 
of the parties to a sales draft would be determined by the 
numerous explicit rules governing bills of exchange at common 
law and under the statute. There are, for example, rules 
covering the rights and obligations of each party regarding 
payment and collection, including endorsers, and the conse- 
quences of forgery (unauthorized use). This would eliminate 
much of the uncertainty now surrounding the consequences of 


credit card transactions, 


Cheques and promissory notes are specialized forms of 
bills of exchange. It has already been concluded above that 
it Is possible to.consider the credit’ card” transaction as 
one which is governed by the bills of exchange characterization. 
It appears to also be possible to make the analogy of the sales 
draft to that of a cheque or promissory note, those being 
merely specialized forms of bills of exchange. The next two 


sections attempt to develop those analogies. « 


(a) Sales Draft as a Cheque 


It has been recognized in the United States 
that another analogy can be made between sales drafts and 
cheques. 7° This is based on the notion that the credit card 
system is functionally related to the cheque system. This 
functional relationship is established by examining the paper 
flow involved in credit card transactions, The card issuer will 
issue forms, i.e., drafts rather than cheques. These drafts are 


then used to record transaction of payment, as would a cheque. 
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The draft is later presented to the merchant's bank where credit 
is given and subsequently a draft is cleared to the cardholder's 
bank, who is in turn paid by the cardholder. 


From the functional analysis of the paper flow in a credit 
card transaction inference is made that it is very similar 
to the cheque system with the primary alteration being the 


mechanically imprinted sales draft. 


Let us now examine this analogy in the Canadian context. 
Cheques are defined by section 165 of the Bills of Exchange Act 


as follows: 


Cheque defined 165. (1) A cheque is a bill of exchange 
drawn on a bank, payable on demand. 


Clearly the operative part is sub-section 1. A cheque must be 
a bill of exchange, and we have seen that a sales draft may 

be a bill of exchange. It follows therefore that a draft may 
be a cheque. Secondly, note that a cheque must be payable 

on demand. The Visa draft as we have seen is in demand form. 
The problem is, cheques must be drawn on a chartered bank but 
in the bill of exchange analogy the drawee was the customer. 
Actually this is no problem for there is nothing preventing 

a further characterization of the sales draft as being drawn 
on a bank. Examine the draft included above, the name of the 
bank is encoded in the card number at the top, this is the 
drawee to whom the cheque is addressed. ip The payee is 
clearly indicated, and the drawer signs on the bottom line. 
The only difference between this and the bill of exchange 
theory is that we have based the document on the credit of the 
customer with his bank (that is his Visa account) instead of 
basing it on the merchant's credit vis-a-vis the customer to 


whom he has sold merchandise. 


The analogy of the sales draft to a cheque breaks down 
on one critical factor. Coupled with the giving of the 


cheque there is an implied promise from the drawer that he has 


20 


funds on deposit at the bank sufficient to pay the amount of the 
cheque. oe This promise must of necessity be absent by the 

very nature of the credit card transaction. What the merchant 
relies upon is the contractual promise of the card issuer to 

him that he will receive payment from the bank, less a 

discount, Therefore, although it could be argued that the 

sales draft paper flow is very similar to that of cheques 

and therefore the laws relating to cheques should govern sales 
drafts, the strict application of the Bills of Exchange Act 

and the case law would not permit the rules to be applied to 


sales drafts. 


(b) Sales Draft asa Promissory Note 


As we have seen, a bill of exchange is meant to 
be used as a method of payment. A promissory note on the 
other hand is meant to be a device for continuing security °” 
but it can be used to effect payment. Accordingly, it is 
at least reasonable to inquire into whether sales drafts are 


promissory notes. 


Promissory notes are defined in section 176 of the 
Bills of Exchange Act as follows: 


Definition 176. (1) A promissory note is an uncondi- 
tional promise in writing made by one person 
to another, signed by the maker, engaging to 
pay, on demand or at a fixed or determinable Py 
future time, a sum certain In money, to, or to 
‘the order of, a specified person, or to bearer. 


One has only to refer to the sample draft above to see that 

it is possible that all the requirements of the section are 
met. The customer is the maker, and in signing the draft 

he engages to pay the amount on the draft to another person, 
the bank. Words to that effect are plainly inscribed on each 
draft. It is also plain that there are no conditions attached 
to the payment’ other than those in the cardholder-—bank 
agreement, and as we have seen those conditions cannot in 

any case (except for unauthorized use after notice) make the 
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promise conditional. When disputes arise between the 
customer and the merchant over merchandise, the bank must 
be paid, and the dispute resolved independently. In the 
case of a charge back, the obligation of the customer 

to pay the amount of the draft is not vitiated because 
there is nothing in the cardholder-bank agreement to that 
effect. One assumes that in order to make the charge 
back work, the bank merely foregoes. its,right to be paid 
by the cardholder. 


The problem with this characterization is a2 Ba i 
concentrates on the debt between the cardholder and the 
bank to the exclusion of the initial indebtedness of the 
cardholder to the merchant for the price of the goods. The 
promissory note analogy breaks down when one realizes that 
apart from his contract with the bank, the merchant would 
not part with goods in exchange for a promissory note in 
favour of another. Similarly, apart from that same contract, 
the bank would be under no obligation to give value for a 
note in its favour. These two inconsistencies do not make 
it impossible for drafts to be promissory notes, they merely 
make it awkward and unnecessary for this to be so. Why 
Strain this analogy when the transaction is in reality 


4 


governed by the contracts? 


Before leaving the subject of promissory notes it 
Should be noted that if the draft said "the cardholder will 
pay to the merchant named above" instead of the bank, the 
analogy would be closer because the merchant payee could be 
Said to endorse the drafts (notes) to the bank for value 
and the bank could then collect them. oe This is so 
because an endorsed note creates obligations which are 
essentially the same as an accepted bill. The following 


excerpt from Falconbridge demonstrates this NEACLy . et 
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While a promissory note continues in its original condition as 
simply a promise by one man to pay another, it bears no re- 
semblance to a bill of exchange. When it is endorsed, the resem- 
blance begins; for then it becomes an order by the endorser upon 
the maker of the note (his debtor by the note) to pay to the 
endorsee (a). If the bill is also accepted, the resemblance between 
the bill and the note is close. 

If B draws a bill upon A payable to C, and A accepts, the bill 
becomes a promise to pay on A’s part, accompanied by an order 
addressed by B to A to pay the amount to C. So, if A makes a 
note payable to B, and B endorses it to C, the note becomes a 
promise to pay on A’s part, accompanied by an order addressed, 
in effect, by B to A to pay the amount to C. In other words, the 
three parties are in essentially the same position as regards both 
instruments. If the bill in question, instead of being originally pay- 
able to C, were drawn payable to the drawer’s order, and were 
endorsed by B, as well as being accepted by A, the analogy be- 
tween the two instruments would be perfect. In each case B would 
be the endorser of the instrument as well as the drawer of the 
order. A would be the person to whom the order is addressed 
and who promises to pay, and C would be the endorsee. 


The significance of these observations on promissory 
notes is that if sales drafts are promissory notes or are 
sufficiently similar to be analogous, then the established 
body of law governing notes could govern and regulate the 
use of credit cards. 


(c) Common Law Negotiable Instruments 

All of the foregoing attempts to pDaraever ize 
credit card transactions as negotiable instruments have been 
based on the statutory rules embodied in the Bills of Exchange 
Act. It was a codification of the common law of Negotiable 
Instruments and the Law Merchant. It is possible to develop 
a further characterization which attempts to place credit 
card transactions within the common law of Negotiable Inst- 
ruments and Law Merchant without the inference of the 


statutory rules. 


A unique characteristic of the law relating to negotiable 


instruments is that trade usage and custom can become rules 
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of law when they are ratified by the court. The reason for 
this is that more so than any other field, "the law merchant ... 
is not fixed and stereotyped, but is capable of being expanded 
and enlarged so as to meet the wants and requirements of 

trade in the varying circumstances of commerce," a2 The 

rule may have been stated by Lord Campbell in Brandao v. 


Barnette ° as follows: : 


"When a general usage has been judicially ascertained 
and established, it becomes part of the law merchant, which 
courts of justice are bound to know and recognize."' The 
amazing thing about this rule is that it means that "any 
time people treat a document as a negotiable instrument, and 
yet the document does not Satisfy a requirement, the courts 
may look at trade usage and custom to find a solution," 34 
An example of this can be found in Miller v. Race °° wherein 
it was held that the property in goldsmiths and bankers! 
notes passed on delivery because they were treated as money 


in the ordinary course of business, 


It is submitted that a court could find that sales 
drafts are negotiable instruments on the basis of their 
trade usage as described above. The method Of "proving “this 
to a court is described in detail in Falconbridge at pages 
9 and 10. ; 


As King noted in his analysis of travellers cheques, ee 
when instruments which are not Statutory negotiable 
instruments are treated as negotiable in the general sense, 
this does not enlighten us as to the rules governing the 
rights and duties associated therewith in any particular 
case, Mr. King Says there are two answers to this. 


He says, "one approach is to establish certain basic 
premises and then, keeping these premises in mind, follow 
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the statute as far as is Sppit cabd onan King noted that 


this technique was used to discuss rules for travellers 


cheques by Ellenger. oe 


The second approach identified by King °° involves 
drawing the central meaning out of each particular section of 
the statute so as to determine the general rules governing 
negotiable instruments. It is assumed that the statutes are 
codifications of the common law and the law merchant. King 
criticizes both of these modes. In the first he says there 
is a problem determining the basic assumptions, i.e., the 
basic nature or use of the instrument in question, and then 
he says the current statutory rules can conflict because 
of the distinctions between bills, notes and cheques which 
do not have any meaning in the context of the novel negotiable 
instrument. The problem of the second approach is that it 
requires a personal interpretation of statutes and that the 
statutes themselves may not be just a codification of the 


common law. 


It appears that both of these approaches amount to the 
same thing which is best described in terms of the first. 
Which is, again, identifying the nature of credit cards, and 
adapting to that, the rules for negotiable instruments of 
Similar nature. King, in any event, chose the first approach 


as being the least controversial, 7° 


In applying the "first approach" to the subject of 
credit card transactions we must first determine the true 
nature of credit cards as disclosed by custom and usage. This 


probably includes the following propositions: 


1. The primary (ultimate) obligation 
created by a credit card transaction 
is that the cardholder will pay the 
value of the draft to the bank. 
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2. Drafts are negotiable and the holders 
take free of equities. 


3. Intermediaries (like the merchants) can 
receive value for the drafts. 


-“ 


4, The cards themselves are non-negotiable. 


5. Transactions can be charged back. 


(d) .Conclusion 


It is possible to superimpose upon the basic 
contractual relationships between the parties to a credit 
card transaction a characterization that the transaction 
is that of a negotiable instrument. It is unlikely that the 
characterization could be extended to the specialized notions 
of negotiable instrument embodied in the concepts of cheques 
and promissory notes. Nevertheless, it is a possible 
characterization that credit card transactions are negotiable 
instruments either within the Bills of Exchange Act or 
partially within that act and partially under the common law 
of negotiable instruments. The characterization of a credit 
card transaction as being one of a negotiable instrument 
results in certain rights and remedies being established. 
Those rights and remedies are discussed after the next two 


characterizations have been dealt with. 


There is already a well established body of 
law on the subject of letters of credit as the device was 
ineUse,tromathe besinning, of this century. so.again,. that 
law with suitable modifications could regulate credit card 
transactions if there was sufficient similarity between the 


two. 
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"A letter of credit is a request in writing from one 
party (usually [but not always] a bank) to another party 
(usually a seller) to advance money or give a credit toa 
third party (the customer) on the basis of the issuer's 
promise to pay for any credit or cash extended under the terms 
of the idetareet The letter may be addressed to no one 
particular, and if not, it is known as a general letter. The 
terms of payment by the issuer may be on demand, in which 
case it is a clean letter, or there may be a condition that 
documentary proof of delivery of merchandise to the customer 
be provided. There can apparently, be any kind of condition 
imposed on payment. *2 Letters of credit may be revokable 
or irrevokable according to their terms. The last feature 
of the letter of credit is that the customer usually agrees 
to pay the issuer for any credit extended plus a fee for the 
benefit of the service. Sometimes a third party undertakes 
to indemnify the bank, instead of the customer. *° The 
document itself is idt nesorsaplewne The main function of 
the letter of credit is to substitute the credit of the bank 
of known solvency for that of the unknown customer. This 
promotes commerce by inducing merchants to make sales on 


credit which they would otherwise not make. 


The letter of credit transaction commences when the 
customer applies to his bank for such a document. These two 
parties agree on terms and a contract is made. Then the 
customer presents the letter to a seller who does not know 
him but knows of the bank and its solvency. When the seller 
agrees to extend credit to the customer as requested in the 
letter, a contract is formed between the seller and the 
bank “" to the effect that the bank will pay the seller the 
amount of the credit according to the terms of the letter. 
Finally, the customer pays back the bank and the cycle of 
payments is complete. The similarities between this system 


and the actualities of credit cards are obvious. 
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To get a letter of credit a person applies to a bank 
which will assess his credit risk. In the case of a credit 
card, the procedure is the same, except in the case of 
unsolicited cards, but either way the purchase is the one 
that decides whether he needs or would use the card if one 
was available to him. The bank's approval of the application 
and the imposition of terms is the same with respect both 
to use and payment, in that in both systems the bank dictates 
who the device may be presented to, and how and at what cost 
repayment will be made. In one scheme a letter is issued, 
in the other a plastic card. The card is addressed to no 


One-in*part dicular rand a letter.of credit need not be either. 


The letter states the terms upon which the issuing bank 
will pay sellers. The same terms are known to the merchant 
participating in Visa, because they are spelled out in the 
merchant-bank agreement. The unknown customer in both cases 
is given credit and the seller looks directly to the bank 
for payment. ~In the: case of a letter of credit, the extension 
of credit creates a debt between the bank and the seller, in 
the case of the card, the indebtedness is created when the 
drafts are presented in accordance with the bank-merchant 
agreement. In both regimes the customer has a contractual 
obligation to repay the bank. 

; 

Several authors have observed some differences which 
appear to be insignificant. aan” noted that the credit 
card could not on its face be a letter of credit there being 
no express request for the extension of credit. He argued 
that the merchant-bank agreement and the card constitute the 
letter. However, he did mention that the request to extend 
credit could be implied from-the card alone and its use, 
although he thought that would be unwarranted. The inference 
is certainly not all that unreasonable when one remembers 
that merchants contracted with the bank to make sales on the 


card on cash terms but for no cash. He noted further that 
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if the card and the bank merchant agreement constituted the 
letter of credit, there was a pre-existing engagement by the 
bank to pay the merchant for credit extended to the cardholder. 
In the case of the letter of credit there is no such pre- 
existing obligation as the duty to pay arises when the letter 
of credit is accepted. Even Mr. Thompson realizes, however, 
that there is no actual obligation on the card issuing bank 
until the card is accepted by the merchant and is used. 
Accordingly, it is submitted that this observation is not 
significant. Another comment was that a letter of credit 

is given to one person whereas millions can obtain credit 
under the merchant bank agreement. af Although true, this 


does not appear to go to the heart of the matter. 


Another commentator, Mr. McInnes, says that in a credit 
card transaction the merchant is under an obligation to 
verify the signature and validity of the card and that 
this would give rise to defences that are not apparent in 
the letter of credit transaction. But a bank is not obligated 
to pay a draft on a letter of credit that does not comply 
with the terms of the letter, as for example, if shipping 
documents were missing. Therefore, the criticism does not 


appear to have a great deal of validity. 


As a final rejection of the letter of credit analogy 
Mr. McInnes notes that different people instigate the use 
of letters of credit and credit cards. The latter being a 
product of banks and businessmen, the former being initiated 
by the customer. Even if there were only unsolicited cards 
in circulation, this would be a weak objection to the 
analogy. However, since unsolicited cards are now prohibited 
by legislation in some provinces, it must be admitted that 
the use of credit cards is instigated, most of the time, by 
the consumer applying for a card. The objects and the 
mechanisms of the letter of credit and the credit card are 


all too similar to reject the analogy. 
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Like the negotiable instrument characterization the 
letter of credit characterization is not a perfect fit with 
the existing concepts involving letters of credit. Nevertheless, 
the characterization does cover many of the features of the 
credit card transaction. Once again, the imposition of this 
characterization upon the contractual agreements between the 
parties involved will result in certain legal rights and 
obligations which would otherwise not be present. Those rights 
and obligations are discussed after an examination, which 


follows, of characterizing credit cards as factoring: 


(iii) The Assignment of Receivables 
(Factoring) Characterization 


The negotiable instrument and letter of 
credit characterization use as their fundamental theoretical 
structure the direct obligation theory. The factoring of 
accounts receivable characterization is based upon the theory 
of assignment. It is the only characterization which uses 
this theory. Credit factoring has been described in the 


following manner: 


"Credit factoring may be defined as a 
continuing legal relationship between 

a financial institution (the factor), 
and a business concern (the client) * 
selling goods or providing services 

to trade customers (the customers) 
whereby the factor purchases the client's 
book debts either with or without 
recourse to the client, and in relation 
thereto controls the credit extended 

to customers and administers the sales 
ledger." 


Immediately it should be noted that two species of 
factoring have already been alluded to, namely, non-recourse 
(or old-line) and recourse factoring. Tiie  ;distinetion sks 


crucial but simple. In non-recourse factoring the factor 
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assumes the client's credit risk. If the customer cannot, 

or will not pay, the factor must collect himself or absorb 
the loss, In recourse factoring the factor can debit his client's 
account with amount of a bad debt. Recourse factoring has 
existed in Canada since 1951 and in England since the 1960s. 
In America, however, the assumption of the credit risk, by 
the factor, was held to be the essence of factoring until 
the 1960s, 7° This may explain why American definitions of 
factoring stress the lack of recourse to the client. Messrs, 
McInnes and Gropper in their respective analyses of credit 
cards both say that there is no recourse to a factor's 

client and appear to be wrong on this point. This is 
Significant because recourse is analogous to the charge back, 
one of the most distinctive features of the credit card 


transaction. 


The mechanics of credit factoring are as follows: the 
factor and the client enter into an agreement which provides 
that the client will sell all its debts to the factor, that 
the debts are valid, that the factor will assume the credit 
risk of approved debts or that it will have recourse in certain 
events, and that certain forms and procedures are to be used 
and rolidwedwr> Thereafter, the client generates receivables 
in the ordinary course of business and these are sold, if 
approved, to the factor who gives value for them. Thd customer 
pays the account to the factor and is discharged by doing so. 


It is submitted that the credit card system is very 
Similar to credit factoring. It is quite plain that the bank- 
merchant agreement is comparable to the factoring agreement. 
Both provide for the assumption of certain debts by a 
financial institution upon approval. Furthermore, in both 
schemes the customers' dealings with the merchants are complete 
when the sale is made. The customer pays only the financial 


institution. Similarly in both systems the merchant is given 
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value for his sales credit, i.e., his book debts. Again, a 
bank will not give value for unauthorized debts (e.g. those 
exceeding the agreed floor limit), nor will a factor buy 
unapproved accounts. In the credit card system the bank 

can charge back the value of sales drafts which the customer 
refuses to pay because the goods were defective. Likewise, 
although some authors have overlooked this, factors can 

debit the account of their client in the same circumstances. 
Finally, in both schemes, the customer is discharged only when 
the financial institution is paid. Another feature of the 
credit card system is that the bank can sue in its own name 

to collect the value of sales made by merchants. This, of 
course, is due to the contractual relationship of the bank 

to the cardholder, but if we put this in an assignment framework 
it still works. An assignee must give notice to the debtor 
before it can sue in its own name because of section 54 of 

the Conveyancing and Law of Property Act and it will be noted 


that each sales draft contains such a notice. 


Again, Mr. McInnes has criticism. He points out that 
banks dealing in credit card transactions do not buy all the 
accounts receivable of any particular merchant. Although 
it 1s usual foretactors, LO,.puys,alt accounts Of 10s clients, 
this does not appear to be essential. 2 It would seem, however, 
that such would be a business expedient as it would avoid 
duplication of accounting. He also protests that a factor, 
as an asSignee, is subject to the equities between his client 
and his customer, whereas, the credit card merchant-bank 
agreements expressly to exempt the bank from such defences, 
either with the section which says disputes will be settled 
between the cardholder and the merchants, or the one that 
provides for charge backs. Section 42 (a) of the Consumer 
Protec tron Acts “does; notrapply, to, they credit, card,transaction 
so thes'cutofii™ ads’ effective, dn .any.ievent.,. the factor. has 


a clause in his agreement which effectively accomplishes the 
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same thing by recourse. Gropper opines that the analogy 

is difficult because in a credit card system there is a 
pre-existing contractual relationship between the customer 
and the bank whereas there is none in the factoring system. 
He also suggests that since the credit card is used for 
payment there never is a debt between the customer and the 
merchant which can be assigned. This I submit overlooks 
the legal reality that the customer is indebted to the 
merchant as soon as he offers to buy the merchandise and the 
merchant agrees to sell it. The similarities between the 
credit card system and factoring are too great for that 
characterization to be rejected. 


(iv) Summary 
The foregoing demonstrates that there are 

three possible characterizations which can be placed upon 
the credit card transaction and superimposed on the 
contractual arrangement. The different legal characterizations 
result in different rights and responsibilities for the same 
transaction. The various legal consequences depending upon 
which characterization is used are discussed in the next section 


under the following three headings: 


1. Liability for unauthorized use é 
2. The nature of the charge back mechanism 


3. The effect of defects in goods purchased 
with credit cards 


(a) Liability for Unauthorized Use 


For present purposes, unauthorized use of a 
credit card means use by an individual other than the card- 
holder. In other words, someone forging the cardholder's 
Signature on sales drafts prepared in connection with the 
use of the card. The Visa cardholder's agreement attempts to 
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shift the burden of unauthorized use on to the cardholder 


with the following words: 


"The cardholder is responsible for 

all indebtedness resulting from 
authorized use of the card, and 

up to an aggregate maximum of 

$50.00 from unauthorized use 

until notification of Loss or *thery 
thereof has been received by the bank," 


This represents only one type of approach to loss shifting 
taken by card ieenencee Initially. the agreement stated 
that the cardholder was liable for all purchases made with 
phepeard sunt bli was surrendered. Be Such a clause was 
strictly construed in Magnolia Petroleum Company v. McMillan 
(1943), 168 S.W. (2d) 881 where the cardholder lent his card 
to two friends who went on a spree with it. The court found 
that the holder was liable for all purchases made with the 
card. However, in Gulf Refining Co. v. Williams Roofing Co. 
(7945): 186 Saws .G2d)0790.-thexcourt refused to-entforce a 
Similar clause where there was collusion between the fraudulent 
holder and the merchant who honoured the card. The case may 
well also be authority for the proposition that negligence 

on the part of the merchant in accepting the card may relieve 
the genuine cardholder from liability. Following these cases 
the issuers in the United States inserted, "liability until 
notice,' provisions in the contract, and although these are 
more reasonable, they did not clarify the judicial thinking 
on the subject. Again, in some cases the clause was held 

to be determinative of liability yet in others it was held 
that the true holder was only liable under such a clause if 
the merchants exercised due care in accepting the card from 
the fraud. The $50.00 limit was imposed in the United States 
Dye the [TObne oe nenginc NCin~ lo ULo, Cc. Dar. 1643" (a) (1970). 
In Canada there have been no cases on the subject, perhaps 
because the banks as a marketing strategy do not often enforce 


the clauses which would allow them to collect from the 
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cardholder. It is clear that the intention of the agreement 

is to shift the loss onto the cardholder, at least up to an 
arbitrary limit. All of this suggests that if the parties 

agree that the holder is liable in the first place then he 

will be. This may well be true, but we shall see that if a 
characterization which downplayed the contractual aspect of 

credit card transactions were made to apply, the cardholder 

might not be liable at all. Then the question would be 

which characterization would take precedence and be determinative. 


If sales drafts are in reality bills of exchange, then 
it is submitted the merchant would bear the loss resulting 
from the forgery of the true customer's signature. This would 
be by virtue of section 49 and 130 of the Bills of Exchange Act. 
Recall that in the bills of exchange theory, the bill is drawn 
by the merchant upon the customer payable to the bank and 
accepted by the customer. If the customer is a fraud the 
acceptance is a forgery and the true cardholder cannot be 
liable on the bill. Section 49 states: 


"Subject to this Act, where a signature 

on a bill is forged, or placed thereon 
without the authority of the person 

whose Signature it purports to be, the 
forged or unauthorized signature is 
wholly inoperative, and no right to 
retain the bill or to give a discharge ¢ 
therefor or to enforce payment thereof 
against any party thereto can be acquired 
through or under that signature, unless 
the party against whom it is sought to 
retain jor enilorce payments of, the? bi rT 

is precluded from setting up the forgery 
or want of authority." 


Falconbridge explains the section on page 556 of the 7th edition 


as follows: 


"The general principle stated in section 49 
is superficially simple, namely, that a 
forged signature or signature placed on 
the bill without the authority of the 
person whose signature it purports to be 
is a nullity, and consequently that a 


forged or unauthorized signature 
cannot be a valid link in the 

Chain torres iilewt oF As biddor she 
basis Of theritabrlicy once 

part of the person whose signature 
it purports» toi.be,, and that the 
forgery or want of authority is a 
real defence available even against 
a holder in due course". 


This means the acceptor, the customer, cannot 
be liable on the bill, that is in our hypothesis the sales 
draft, which is forged. Who then is liable? It appears to be 
the merchant by virtue of section 130 of the Act. It states: 


"The drawer of a bill, by drawing it, 
engages that on due presentment it 
shall be accepted and paid according 
toy ad tsetenor,siand tthat tid, itis 
dishonoured he will compensate the 
holder or any endorser who is compelled 
to pay it, if the requisite proceedings 
on honour are duly taken; is precluded 
from denying to a holder in due course 
the existence of the payee and his 
then capacity to endorse". 


The merchant, as has been said is the drawer and as the customer's 
refusing to pay the forgery would amount to dishonour, by virtue 
of section 95, the merchant would be obliged to indemnify the 
holder (the bank) who had paid it. 


To recapitulate, we have seen that the bank card 
holder agreement attempts to shift the burden of losses from 
forgery on to the card holder but we now see that if credit sales 
drafts are characterized as negotiable bills of exchange then the 
loss from forgery will be placed according to the Bills of Exchange 
Act and the common law of negotiable instruments. That is to 
say, losses will not fall where the agreement says they will but 
upon the drawers of the bills, the merchants, unless precedence 


Ls given to the contract’ 
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The more specialized forms of Bills of Exchange of 
cheques and promissory notes would result in an allocation 
of loss for unauthorized use similar to that for the general 
bill of exchange. However, in the case of cheques there might 
also be a possibility of the bank being liable for having 
accepted a forged document. 


Ti the characterization of the sales draft as a letter 
of credit is used the loss will be either with the merchant 
or the bank. The unauthorized use results in a forged claim 
for payment being made to the customer's bank. If the bank 
detects the forgery it need not pay it and the merchant would 
have to bear the loss. However, if the bank does not detect 
the forgery it cannot recover the loss from its customer. me 
As with the negotiable instruments characterization, the 
contract could shift the placement of loss if it were found 


to override the letter of credit characterization. 


If the factoring characterization is used, then the 
forged sales draft is equivalent to a forged contract of 
sale. Naturally, the factor cannot collect from the person 
whose name has been used fraudulently because the actual person 
is not indebted to the merchant and the factor is subject to 
those equities. If the factoring arrangement is of the recourse 
variety then the factor is able to recover the loss from the 
merchant. This characterization is the closest one to the 
present credit card system with respect to liability between 
the merchant and the bank. However, it would prohibit the 
establishment of any liability on the customer, which is contrary 


to the cardholder agreement, 


(b) Possibility of Charge Back by the Customer 


The charge back is an essential area for the 
analysis of credit cards. The term generally describes the 
circumstances and the manner by which the value of purchases can 
be charged against the vendor as opposed to the purchaser or the 
financial intermediary, Its significance flows from the tactical 
or practical advantage in favour of a potential defendant created 
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by the” cost to the plaintifi of litigation. lllustrations: may 
be helpful. If A buys goods with cash, and they are defective, 
he must sue to recover his money or part of it. On the other 
hand, if A uses a cheque to pay for the goods he can stop 
payment on the cheque and force the vendor to sue him instead. 
The effort, expense and risk of litigation weigh in favour 

of the customer in that case, although it must be remembered 
that in litigation based on a stopped cheque, the actual burden 
of proof is on the defendant to prove that the goods were 
defective. ~iTo establish, a,.prima, facie case, ithe plaintiff 
need only show that a cheque was delivered and returned by 

his bank because of a stop payment. The ability of the 
customer to countermand a cheque (see section 167 of the Bills 
of Exchange Act) gives him the power to initiate a charge 

back. The final result being that the value of the cheque 

is debited from the merchant's account after he has been given 


provisionali-cnedit thor Lt. 


In the credit card system there is another form of charge 
back. It has the same end result, the merchant ending up 
with no consideration for the goods sold, but the initiation 
is not the same. The merchant bank agreement states that 
the bank may charge back the value of drafts when, for example, 
the customer claims the goods are defective; i.e., when the 
customer refuses to pay the bank (note: nothing in the customer 
bank agreement tells the customer of this power). Note also 
however that the bank customer agreement says such disputes 
will be resolved between the customer and the merchant directly 
without involving the bank. This could mean that the bank 
could refuse to make a charge back and insist on payment. Thus, 
forcing the customer to sue the merchant for redress. Let us 
now consider how, if at all, a charge back would work in the 
various analogies already traced through for the subject of 


unauthorized use, 
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If the sales draft is characterized as a bill of 
exchange, the customer is drawee and acceptor and is 
primarily liable. To effect a charge back this liability 
must be shifted to the merchant drawer. This can be done 
through the mechanism of dishonour. When the bank presents 
the bill to the drawee customer for payment, he can refuse 
to pay and this renders the drawer liable to indemnify the 
bank; i.e., to pay back the money it paid out on the 
bill. Of course the merchant has a remedy against the 
customer subject to whatever equities may exist between 
them but this is not consistent with the principle of 
charge back described above which merely alters the 
tactical positions of the parties not their ultimate 
liability. It appears therefore that the bill of exchange 
characterization would result in a charge back arrangement 
which is consistent with the contractual arrangement. On 
the other hand the specialized forms of bills of exchange 
of cheques and promissory notes would not result in the 


same conclusions, 


If the sales draft is characterized as a letter of 
credit than the value of a draft drawn on the letter of 
credit must be charged to the vendor of goods not to the 
bank customer as would otherwise be the case. In other 
words, the beneficiary of the letter of credit, ‘having 
tendered the letter of credit to a vendor as payment of 
goods must be able to stop the bank from paying the 
vendor's draft on that letter. This appears to be possible 
in two rather complicated ways. The situation is described 
very clearly in the following passages from page 56 of 
Gutteridge and Megrah, The Law of Bankers Commercial 
Credit. 


Restraint of Payment 


In view of the banker’s obligation under an irrevocable credit to pay, his 
buyer-customer cannot instruct him not to pay. In Hamzeh Malas v. British 
Imex Industries Ltd.,8 the plaintiffs, the buyers, applied for an injunction 
restraining the sellers, the defendants, from drawing under the credit estab- 
lished by the buyer’s bankers. This was refused, JENKINS, L.J., stating, at 
p. 129, that 


... the opening of a confirmed letter of credit constitutes a bargain between the 
banker and the vendor of the goods which imposes on the banker an absolute 
obligation to pay.... 


and that this was not a case in which the Court ought to exercise its discretion 
and grant the injunction. SELLERS, L.J., said that there might well be cases 
in which the courts would exercise jurisdiction, as ‘where there is a fraudulent 
transaction’. This case was referred to by LORD DENNING, M.R., in Elian & 
Another v. Matsas & Others, who agreed that a bank guarantee 


is very much like a letter of credit. The courts will do their utmost to enforce it 
according to its terms. They will not, in the ordinary course of things, interfere 
by way of injunction to prevent its due implementation. Thus they refused in 
Malas v. British Imex Industries Ltd. But that is not an absolute rule. Circum- 
stances may arise such as to warrant interference by injunction. 


And in the circumstances of that case the Court held the injunction justified. 
At the same time, the buyer could sometimes achieve the same end by making 
it impossible for the seller to comply with the terms of the credit. In many 
cases documents tendered may be irregular in some slight technical matter. 
Whether the irregularity is such that an issuing banker is justified in refusing 


to pay may be a difficult question. A buyer may even ask his banker to 
scrutinize documents with the object of finding fault. If the banker is in doubt 
as to the significance of an irregularity he should decline to pay; on the other 
hand, to refuse for an obvious mistake or for an irregularity which does not 
touch the contract fundamentally would destroy the value of irrevocable 
credits as a means of facilitating overseas trade; while literal compliance is 
essential, it is often impracticable. The difficulty is often met by in- 
demnifying the issuing bank. 


uk [1957] 2 Lloyd’s Rep. 549; 1958 2 Q.B. 127; see also Société Metallurgique d’ Aubrives 

& Villerupt v. British Bank for Foreign Trade (1922) 11 LI.L.r. 168, in which, on 
orders from the buyers, the bank refused to pay; the documents tendered beitiy in 
order it was held that they could not refuse; see also Contronic Distributors Pty. Ltd. 


v. Bank of New South Wales and others [1975] (New South Wales S Gc 
19 [1966] 2 Lloyd’s Rep. 495. es Supreme Court). 
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The foregoing quotation demonstrates that it is possible 
to have a charge back using the characterization of a letter 
of credit. However, the mechanism is complex and therefore 
expensive and is not one which is very beneficial to any 
of the three parties to the transaction. Accordingly, if 
the proper characterization of sales drafts is that of a 
letter of credit then the power of the bank to effect a 
charge back is in general terms inconsistent with the essence 
of that characterization, Once again, one is thrown back to 
the determination of whether the contractual provisions take 


precedence over the proper characterization. 


In discussing the sales draft characterization of 
factoring only recourse factoring will be discussed. The 
very nature of non-recourse factoring prevents any charge 


back being made. 


The parallels between the credit card charge back and 
recourse factoring are striking. In both cases the mechanism 
is defined by an agreement between the merchant and the 
financial institution and is triggered by the customer refusing 
to pay. The result is that a transaction which would normally 
effect a credit’ for’ the merchane with the tinancial institution 
has the choice whether to charge back or take recourse and 
the merchant can take action against the customer if that 
is done. In the analogies to negotiable instruments where 
liability is fixed by the rules of that body of law and then 
shifted by the credit card contract, the law of negotiable 
instruments and contract must be integrated. In the factoring 
analogy there is no such conflict as it is purely a contractual 


relationship. 


(c) Customer's Remedy for Defective Goods 


In the credit card scheme a customer who finds 
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that his merchandise is defective can go to the merchant and 
attempt to negotiate for a credit subject to the ordinary rules 
oficommencial, law a.ilf.successful a credit draft is sent 
through the system and is feflected in the descriptive billing. 
If the customer is unsuccessful he can refuse to pay but he 
must notify the issuer of this otherwise he will simply be 
charged interest on the unpaid amount of his monthly bill. 

Then the bank may or may not charge back the draft. If they 
do not, they will insist on payment and the cardholder bank 
agreement attempts to eliminate the customer's defences based 
on the equities between him and the merchant. Recall it 

states all disputes are to be resolved directly between the 
merchant and the customer. Again we must examine whether the 
various characterizations would cause different legal results 


than the contractual provisions. 


The magic of negotiable instruments is that third parties 
take them free of the equities between the original parties. 
This enables holders in due course to re-exchange them for 
value over and over which is the essence of negotiability. 

In ,the .congext? of, this.workg,it a sales dratt ts a*bill of 
exchange payable to the bank then the bank is a holder but not 

a holder in due course. Holders are subject to the equities 
between the drawer and the drawee. oe Accordingly, if the 

drawee (customer) in equity owes nothing to the drawer (merchant) 
because, for example, the goods exchanged between them amounted 
to a total failure of consideration, then the customer would 

have a defence against the holder (bank), but not against 

a holder in due course, The result, therefore, is the exact 


opposite of the contractual provision. 


If the beneficiary used a letter of credit to purchase 
goods which turned out to be defective, he would like to 
avoid paying the bank the value of the draft. As letters of 


eredit, are creatures of contract it 1S up’ to the parties to 
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determine on what terms the customer will repay his bank. As 
the bank's right of action against its customer is based on 
contract alone and not on the assumption of any pre-existing 
obligation (which might have equities attached) it is 
inconceivable that the bank would make itself subject to 
defences which the customer could raise against the merchant 
vendor. The position of Midland Bank Limited is made clear 
in the following clause taken from the back of its letter of 


credit application form. 


Responsibility of Bank 


it should be clearly understood that the Bank is not directly concerned with the proper fulfilment of the 
contract between the seller and the buyer. Its duty is simply to receive documents on behalf of the 
customer which purport to comply with the conditions stated when opening the credit. 


The Bank has the right to realise the goods or to take any steps, at its discretion, with a view to safe- 
guarding its position. 


The actual letter of credit agreement has the following 


clause: 


"The Bank is not to be responsible for any loss 

or damage to the merchandise, however caused, 

nor in the event of any misdescription, 
misrepresentation, mistake, error or irregul- 
arity as to the merchandise or the quantity, 
quality, nature, size or value thereof, or 

in the drafts or other documents, nor for the 
terms, conditions or sufficiency in any respect 
ofthe Insurance, nor for the default of the * 
underwriters." 


It is submitted that in the letter of credit character- 
ization the customer has no defences to an action for payment 
by the issuing financial institution and that this situation 
is identical with the one created by the credit card contract. 


If the credit card system is in actuality a variant of 
credit factoring which is governed by the laws of assignment, 
then the customer could have his defences against the factor 
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in an action for payment. This is so because an assignee can 
be in no better position than his assignor, a proposition 
which has been codified in section 54 of the Conveyancing and 
Law of Property Act. This is the exact opposite of the 
contractual provisions although the common law can always 


be varied by contract. 


The neat thing about the equities between the purchaser 
and the vendor is that they flow both ways. Thus, a clause 
in the agreement between them to the effect that the 
customer's defences would not be asserted against an assignee 
is binding on the customer. This, of course, is the infamous 
cut-off clause. In Ontario the Consumer Protection Act has 
limited the effect of the cut-off clause. Section 42(a) 
States that "the assignee of any rights has no greater rights 
than and is subject to the same obligations liabilities and 
duties as the assignor, and the provisions of this Act 
apply equally to such assignee." This section was aimed at 
the practise of assigning financing contracts made in | 
connection with consumer purchases. Unfortunately, it does 
not°- apply to» thecredit” card transaction: Ime section says, 
“the assignee OL a fender, .. is in@no better position. ..4°" 
"Lender" is defined in section 1(k) as a person who extends 
credit. "Credit" is defined in section 1(e)(i) as "credit 
for which the borrower incurs a cost of borrowing and, given 
under an agreement between a seller and a buyer to purchase 
goods or services by which all or part of the purchase price 
is payable after the agreement is entered into."' This does 
not apply to the assignment of the merchant's receivables 
because the merchant is not a lender. He does not charge for 
his "credit.'"'" "Lender" and “credit” are defined differently 
in other provinces, (see the section on statutes infra.) The 
cost of borrowing in a credit card system is paid to the bank. 


Moreover, the merchant agrees with the bank to accept the 
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credit cards on cash terms which would seem to rule out any 
service charge for the use of the credit card. Thus, it seems 
there would be no defences because that is what the contract 
stipulates. There is this difference however. The customer 
in the credit card system never agrees with the merchant not 
to assert his defences against the bank. This undertaking 

is given to the bank in the bank cardholder agreement. 


The characterization of the sales draft as a factoring 
transaction would result in the bank being subject to the 
defences of the customer. However, the common law position 
can always be contracted out of and a cardholder agreement 
has done so. Therefore, the characterization of factoring 
would not result in a legal responsibility which is inconsistent 
with the contractual provisions between the bank and the 


cardholder. 


(d) Conclusion 

The credit card transaction can be characterized 
as a negotiable instrument, letter of credit or assignment 
of receivables. None of these characterizations is entirely 
satisfactory in describing the credit card transaction. This 
is because these devices have existed for a long time and have 
been used in a commercial context which had nothing to, do 
with credit cards. It is a result of this problem that 
contractual relationships have been set up between the merchant 
and the bank and the cardholder and the bank. That raises the 
problem of which arrangement should take precedence. If 
the characterizations take precedence over the contractual 
provisions different legal results can occur than are contained 
in the contractual provisions. Furthermore, the legal results 
vary depending upon which characterization is applied. On the 
subject of liability for unauthorized use the characterization 
which is closest to the contractual provisions is that of 


factoring. However,on the subject of charge backs the 
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characterization which is closest to the contractual provisions 
is that of bills of exchange although factoring provides a 
reasonable equivalent. On the other hand, when the question 

of defences for defective goods is examined the characteri- 
zation which closest resembles the contractual provisions 


iswthatcofha’ letter. oficredit: 


What the above analysis demonstrates is that there are 
no clearly decided rules concerning the law of credit cards. 
The parties attempt to provide the law in part by the 
provisions in their contracts. However, all of the parties 
run the risks of the courts applying characterizations relating 
to traditional notions of commercial law. Such characterizations 
may result in different liabilities arising than those 
described in the contractual provisions. Furthermore, when 
one examines the possible alternative kinds of characteri- 
zations it can be seen that the jurisdiction to legislate can 
be shifted from one level of government to the other depending 
upon the characterization which is utilitized. If there is 
to be certainly for all parties there is a need to legislate. 
If a law of credit cards is to emerge which is satisfactory, 
taking into account and balancing the interests of all the 
parties involved, then it is clear that legislative action 
is the only way which that will come about. The development 
of such legislation is necessary and it is apart from any 
developments which may be occurring as a result of electronic 
payments systems. The next part of the paper examines the 
existing federal and provincial laws which relate to credit 
cards with a view to demonstrating the inadequacy of the 
present legal regime concerning credit cards. After a brief 
discussion of the constitutional powers the last part of the 
paper outlines matters which must be taken account of with 


respect to electronic payments system developments. 
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(IV) PRESENT FEDERAL/PROVINCIAL LAWS RELATING TO 


TRANSACTION CARDS: 


At the present time there are no debit cards in use 
in Canada and accordingly there is no legislation directly 
related to debit cards. There is some legislation which does 
relate to credit cards and this section is intended to draw 
to the reader's attention those statutes which may touch upon 


the credit card transaction. 


(i) Federal Statutes 
As was pointed out in the section under the 

current legal status of transaction cards, there are a number 
of possible characterizations which can be placed upon this 
credit card transaction. If the appropriate characterization 
is that of a negotiable instrument then the federal Bills of 
Exchange Act would have application to credit cards. AS was 
pointed out previously that characterization is not entirely 
suitable for a credit card transaction, however, it may have 


that ‘location. 


There is no other federal legislation which has 
direct application to credit cards. The Small Loans Act 
specifically exempts Canadian chartered banks from its application. 
Otherwise it would regulate interest rates chargeable in 
respect of credit card accounts. At the present time banks 
directly operate their credit card transactions and merely 
license the logos which they use from Master Charge or Visa. 
Therefore, credit is being granted by the bank and the Act 


has no application, 


Even the Bank Act has very little applications to 
credit cards. Section 92 of the Act and the regulations 
thereunder (SOR 67/504) deal with the disclosure of the cost 


of borrowing. Those disclosure requirements would apply to the 
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setting up of the credit card contract with the cardholder. 
There are no other federal acts which affect the credit card 


transaction. 


(ii) ' Provincial Laws 


In Ontario there is only slightly more law 
affecting credit cards than there is within the federal juris- 
diction. The principal act airectine- credit cards 21s: the 
Consumer Protection Act. Section 36 of that statute requires 
that the cost of borrowing be disclosed when goods are purchased 
generally under a purchase money security interest arrangement. 
That section has no direct application to credit cards because 
the definition of "credit" in the statute defines it as credit 
for which the borrower incurs a cost of borrowing. At the 
time of the transaction the borrower does not incur a cost of 
borrowing and would only do so if he does not pay the bank once 
he receives the statement. Accordingly, at the present time 
section 36 does not apply to credit cards. However, a modifi- 
cation of the definition could make that section apply. If 
that were done the effect would be to require a disclosure of 
interest rates every time a consumer used his credit card to 


purchase goods or services. 


Section 37 of the Consumer Protection Act 
regulates what the statute defines as "variable credit." Section 
37 is clearly directed at requiring the disclosure of the cost 
of borrowing at the time that a credit card is acquired from 
the card issuer. However, the statute restricts the section 
to applying to "lenders." It is highly debatable whether a 
credit card such as the one used by the major chartered banks 
falls within the definition of “credit" in the statute. This 
is principally because the credit has to be given under an 
agreement between a seller and a buyer and of course there is 


no such agreement concerning credit. In any event the banks 
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take the position that their disclosure requirements stem 
from the Bank Act discussed above and that they are not subject 
to any disclosure requirements set out in section 37 and the 


accompanying regulations to the Consumer Protection Act. 


As was discussed under the various characterizations 
of credit card transactions, section 42 of the act eliminates 
cut-off clauses. If the characterization of credit cards involves 
an assignment then of course this section would come into play 
to make the banks subject to the equities which may exist between 
the original parties to the transaction in which the credit 


card was used. 


Therefore, although all of sections 36, 37 and 42(a) 
have a potential to affect credit cards, they do not do so at 
the present time, at least in a clear and direct fashion. The 
only other section of the statute which does clearly affect 
credit cards is section 46. That section is directed at the 
problem of  diability, for.unsolicited cards, The effect of 
this section has been to largely eliminate the practice of 
mailing unsolicited credit cards. In spite of its apparent 
effectiveness there is clearly a gaping hole in the section. 
The section does not prohibit the mailing of an unsolicited 
credit card and furthermore indicates that if the credit,card 
is used, the user will be liable for its use. Therefore, the 
section has a very narrow basis. All the section accomplishes 
is that it prevents an action being brought against a person 
who was mailed an unsolicited credit card but never used that 


cara. 


As was pointed out under the discussion of the 
characterization of the credit card transaction as an assignment 
of receivables, section 54 of the Conveyancing of Law Property 


Act would require notice of the assignment from the merchant to 
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the bank. However, again this section is not directly aimed 

at credit cards although it may have some application to 

them. Other than these sections of the Consumer Protection Act 
and this statute there are no others which have a direct or 


indirect effect on credit cards. 


The other provinces of Canada have statutory 
provisions similar to that of Ontario relating to the disclosure 
of the cost of borrowing. Each province has some variation 
in formulas used to establish the borrowing figures. Further- 
more, the arguments concerning the probable lack of effect 
of these sections on bank credit cards seems to have equal 
application to the other provinces' legislation. Unlike 
Ontario, Alberta, Manitoba, New Brunswick and Prince Edward 
Island completely prohibit the distribution of unsolicited 
cards. There is a varying standard in the provinces concerning 
whether or not use of the unsolicited card is deemed to the 
acceptance, For example, the British Columbia Consumer 
Protection Act provides that mere use of an unsolicited card 
is not statutorily deemed to be acceptance and requires that 


there. be acceptance in, writing. 


The only additional legislation in other provinces 
which directly affects credit cards and which have no parallel 
in Ontario appear to be provisions limiting the liability 
for the unauthorized use of a lost or stolen card. Alberta, 
in its Credit and Loan Agreements Amendment Act (No. 2) S.A. 
Ike ere LOANS “SB enaching section lo.2) “limits liability for 
unauthorized use of lost cards before notice to the card 
issuer to $50.00. The Manitoba Consumer Protection Act RSM, 
ce (Oar ase amenced by go °M. 1971 ¢.36/5 Mo 1973 c.51 in 
section 116(2) provides for a similar limit of liability for 
unauthorized use prior to notice. Other than these two provinces 
there does not appear to be any province which has legislation 


which directly atfects credit cards which is not, present in 
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Ontario law. 


(iii) Conclusion 

As can be seen from the foregoing description 
there is very little legislation which directly affects credit 
cards in Canada. Apparently, no government has felt that the 
subject matter is sufficiently important to have required 
legislative enactment. The introduction of a further 
transaction card in the form of a debit card in the near future 
is going to increase the uncertainties surrounding transaction 
cards and their use and the resultant legal rights and 
responsibilities. It is, therefore, urged that the province 
consider legislation which attempts to define credit cards 
and sort out the roles and responsibilities of the parties to 
transaction card transactions. There have been absolutely no 
reported court decisions concerning credit cards in Canada. As 
has been suggested in the Economic Council of Canada report oe 
this is probably because as a marketing strategy card issuers 
are not pursuing their legal rights. Undoubtedly, cards are 
becoming sufficiently widely accepted that card issuers are 
more likely to stand on their legal rights in the future. The 
need for protective legislation before this occurs is obvious. 
The financial institutions need the certainty of an adequate 
legal regime governing transaction cards. The other twa 
participants in transactions, the merchant and the customer/ 
cardholder, also need their rights and responsibilities defined 
in order to obtain certainty and greater protection than they 
now have. This paper has not been commissioned with the view 
to making concrete and specific recommendations concerning what 
legislation should be put in place with respect to credit 
cards. It is therefore outside of the scope of this paper to 
go any further with these suggestions. However, as this paper 
is ultimately directed at electronic funds transfer problems 
with transaction cards, these matters should be taken into account 


in drafting legislation affecting transaction cards as they are 
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currently being used. In this connection it is useful to have 
a brief discussion on the constitutional powers before moving 
to an examination of the transaction card related issues 


evolving out of electronic funds transfer. 


(V) CONSTITUTIONAL DIVISION OF LEGISLATIVE POWERS 


As an element of electronic funds transfer and also 
therefore of an electronic payments system, the subject of 
bank cards touches every one of the subject headings under 
which EFT is being analyzed, including in general terms, 
communications technology, monetary policy, competition, the 


administration of justice and consumer protection. 


This material will be concerned primarily with the 
constitutionality of legislative enactments relating to bank 


cards as a mode of payment, and as an extension of credit. 
Other aspects of bank cards will not be discussed although they 


may be referred to peripherally. 


The legislative powers of the federal and provincial 
governments are of course as they are set out in the British 
North America Act, primarily ss. 91 and 92, and, as that 
statute has been interpreted by the judiciary. There are 
obviously no express provisions in either section for legislation 
in respect of “credit cards," “the payments system" or "the 
extension of credit.'' The determination of legislative 
competency over bank cards therefore reduces to "a consideration 
of which of the enumerated heads of s.91 or 92 the problem is 


more clearly in relation aegis 


The enumerated heads under which the credit and 


payment aspects of bank cards could fall are as follows: 
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Federal 
Tey 91(15) Banking 
26 91(18) Bills of Exchange and Promissory Notes 
3 91(19) Interest 
4. 91(14) Currency and Coinage 
Dy 91(20) Legal Tender 

Provincial 
ug 92(11) Property and Civil Rights in the Province 
aie 92(16) Matters of a Local or Private Nature 
3. 92(10) Local Works and Undertakings 
4. 92(14) The Administration of Justice 


PART I Provincial Jurisdiction: 
nS PR SEC SE TSS I A TES SLT NESE 


What follows is an exposition of how the province could 
employ its powers to regulate the credit and payment aspects 


of bank cards. 


As B. Welling pointed out in his working paper, because 
the federal government holds the residue of power, it would 
seem logical to commence the determination of within whose 
competency a particular matter lies, by determining whether 
it falls within a provision of 8.92. If it did then it ‘would 
be a provincial matter, if it did not then it would be 
federal, by default. In fact the approach taken by our Courts 


is just the reverse. Welling describes it as follows: 


"The traditional approach has been 

to ascertain whether the subject 
falls within the federal enumerated 
heads, usually narrowly interpreted. 
If the matter did not fall squarely 
within the Federal Field, all its 
local, private, and intra-provincial 
aspects were normally held to fall 
within the provincial domain and to 
be immune from federal interference," 
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As it is concluded that there is ample authority for the province 
having legislative jurisdiction over cards it will not hurt 

to reverse the process described above and deal with the 
provincial heads first. In the end it will be seen how the 
federal banking power is in all instances the limit on 


the provincial competence in this matter. 


Under the property and civil rights jurisdiction, provinces 
have the power to make laws protecting existing civil rights 
and to create new ones, with reciprocal civil obligations. 
Welling cites the regulation of liquor in the province as an 
example of this power. The regulation of commercial trans- 
actions by the Sale of Goods Act, the Consumer Protection Act 
and the Business Practices Act is another example of the 
exercise of this provincial power. To the extent that bank 
cards are matters of contract and private relationships between 
financial institutions, merchants, and consumers, 7° they 
would fall within the scope of the property and civil rights 
jurisdiction and the local and private nature jurisdiction. 
In addition, certain aspects of the credit element in card 
systems could fall under these heads of power. The Ontario 
Unconscionable Transactions Relief Act is another example of 
valid provincial feeesieetont which deals with certain 
aspects of credit granting. The significance of this observation 
will be more evident when the federal "interest" power is 


discussed. 


The suggested statutory reforms which could be effected 


under these heads are as follows: 


An arbitrary limit on liability for unauthorized use 
Prohibition of unsolicited debit/credit cards 
Mandatory descriptive billing 


A provision for "stop payment" or charge back 


Ol esc) Th) er 


Provisions re disclosure of interest rates in 
card advertising 
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6. Civil and quasi-criminal penalties for violation 
of card regulations 


Preservation and Codification of customer defences 
8. Prohibition against waiver of customer defences 
9. A low dollar limit on charge backs 
10. Issuer financed insurance for cardholder losses 
11, Disclosure of loss shifting provisions 


12, Civil liability (statutory damages) for damage 
resulting from the unsolicited card intercept 


13, Prohibition of liability until notice for un- 
authorized use 


14. Photographic identification on cards 

15, Prohibition of discounts for use of EFT 

16, Creation of a right to have an EFT debit card 
17, Provision for equal EFT terms for all 


18. Prohibition of set offs between EFT and other 
accounts 


It should be noted that most of these reforms would affect 
the cardholder-bank contracts and as such would be private 
matters of property and civil rights. A fine example of a 
draft bill which could establish many of these reforms is 
to be had in United States Senator Riegle's Bill S.2546 
which would add a title called "Electronic Fund Transfers" 
to the Consumer Credit Protection Act (U.S.C. 1601 et seq,). 
Many reforms similar to these were effected in the wes! by 
The Fair Credit Billing Act of 1974 which amended that 
portion of the Consumer Credit Protection Act known as the 
Truth In Lending Act. 


The jurisdiction of the province under the powers 
contained. .in, ssi4-92:016).9 (G10). (l)yand, (9) isto a large 
degree jurisdiction over local matters. It has been concluded 
that the province need show no other justification for 
legislating regarding some installation or behaviour than to 
clearly establish that the matter is outside the federal 
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sphere and that the effects of the law will be entirely intra- 
provincial. se The "federal sphere'' referred to above, in 

the context of cards, is of course the banking and "money" 
jurisdiction which is discussed below. Again, it is the limit 
on the provincial jurisdiction. Even so, the provincial power 
over local matters is extensive. Indeed F.J. Jordan has 
stated that a province could control all local businesses 


and operations with the following exceptions: 


"(a) aeronautics radio and television 
? 
operat ions ; 


(b) local works declared federal under 
92(10)c and 


(c) local works and undertakings that are 
functionally under federal juris- 
diction, e.g. postal services, 
navigation and shipping." 


One wonders why banking is not included in subdivision (c) 
above for as Welling pointed out, "the scope of the federal 
banking and telecommunications powers must be considered 

in attempting to assert provincial control over any aspects 


wee Whatever 


of computer based financial intermediation. 
the limit of the provincial power is it is clear that there 
isa. substantial jurisdiction, 

‘ 

Under the head of "Administration of Justice..." the 
provincial government could reform the laws of evidence as 
required by the spread of EFT. The suggested reform to the 
effect that an EFT machine receipt be prima facie proof of 
payment (instead of a cancelled cheque) is an example of this. 
For a complete discussion of the evidentiary implications of 


EFT see the working paper produced by A. Bryant. 


PART II Federal Jurisdiction 


Under the heading of Provincial Jurisdiction, supra, 
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attention was focussed on the private and local aspects of 

the card systems. That is to say the validity of provincial 
jurisdiction was founded upon the assumption that card 

schemes were actually a form of "vendor credit'' extended through 
the machinery of the factoring contracts. As we have seen 
however, the card systems can be characterized otherwise. The 
fact is therefore, that certain aspects of card systems may 

fall within the federal realm. It is largely a question of 


characterization. 


The direct obligation characterizations, bills of exchange, 
promissory notes, and to a lesser degree letters of credit 
all involve lender credit and it is this aspect of the card 
systems which falls within federal jurisdiction. To review, 
§.91(15) is the Banking power, 8.91(18) covers Bills and 
Notes, §.91(19) is Interest, 92(14) is Currency and 91(20) 
is Legal Tender. These are the powers which will be discussed. 
The federal jurisdiction over Telegraphs...92(10), and 91(27), 
the Criminal law power are ignored because they do not have 
any particular relevance to the bank card issues of credit 
and payment. They and other heads of federal jurisdiction 
over E.F.T. and E.P.S. are discussed fully in B. Welling's 
working paper on constitutional iactcoue 


§.91(15) Banking, The Banking Limit: 


As a result of the approach taken by our courts, 
(described supra at p. 46) to the extent that card transactions 
are a banking function, provincial jurisdiction is excluded. 
There is no doubt whatsoever that banking is a matter for 
federal regulation; the debate is over the extent of the 
banking limit and it hinges on what is included in "Banking." 


Banking has been defined broadly, so as to include matters 
relating to "money", with the result that "banking was held 
to be wide enough to embrace every transaction coming within 
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the legitimate business of a banker," 4 This approach to 
banking was extended in Reference Re Alberta Statutes [1938] 
S.C.R. 100 so that federal banking power could encompass 
virtually any form of financial intermediation over which 
parliament chose to legislate. °° However, B. Welling has 
concluded that a narrower definition of banking may be 
appropriate because the B.N.A. Act may not require that banking 
and "money" be indivisible. He argues that a narrow view of 
"banking" reasonably explains why a provincial financial 
institution, was found not to be carrying on "banking" in 

Re Bergethaler Waisenamt [1949] 1 D.L.R. 769, and why 
provincial legislation which affects financial intermediation 
has not been challenged. However, it appears that legislative 
forebearance, for political reasons, on the part of the Federal 
Government is an equally plausible explanation of why 
provincial financial institutions have not come under federal 
regulation. The narrow interpretation of banking jurisdiction 
takes its vitality from the "aspect" doctrine of Canadian 
constitutional law. It is because of this doctrine that a 
statute which in effect, regulates an element of banking is 
not necessarily a law in relation to banking, © 


As a result of the aspect doctrine, both branches of 
government can enact valid legislation which affects banking 
so long as the particular aspect of the subject which the 
law relates to is within the legislative Jurisdiction of the 
particular government. The federal Investment Companies Act 
is an example of how the federal government apparently respects 
provincial jurisdiction over certain aspects of financial 
intermediation. P.N. McDonald stated, 

"In enacting the Investment Companies Act, 
Parliament acted on the assumption that 
its banking power was not broad enough 
to encompass all intermediaries. In 


1966 the Inspector General of Banks said 
that Atlantic Acceptance Corporation 
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did not carry on a business that could 
have been described as banking: ‘''They 
were not normally in short term 
borrowing. They did not carry on a 
chequing business." 6 


McDonald's remarks are a reference to the fact that the 
Investment Companies Act applies only to federally 
incorporated companies. As the example cited, Atlantic 
Acceptance, was a provincial corporation it was not subject 


to the Act. 


Consistent with the lack of federal jurisdiction over 
private and local aspects of financial intermediation are 
the provincial statutes in that regard. The Credit Union 
and Caisse Populaires Act, and the Loan and Trust Companies 
Act of Ontario are examples. However, this consistency should 
not be seen as evidence of the constitutional validity of 
the legislation or of the activity of the Credit Unions and 
Trust Companies. Indeed as was said above, it may be the 
case that the federal government has jurisdiction over such 
activities and is just not exercising it. Welling declined 
to make a conclusion on whether the inaction was due to a 
narrower conception of banking, or political reticence, but 


he did make the following statement. °° 


"Clearly, the failure of Parliament to 
subsume all "near-banks" into the 
chartered banking system is, on this 
basis, a simple failure to occupy the 
banking field. However, the longer 
the present system continues, the 
more politically ditilicult it is 
likely to become to bring all such 
institutions under the Bank Act." 


It is concluded that the bankihg jurisdiction of the federal 
government represents the real limit on the provincial power 
to regulate transaction cards, however, there are two other 

areas of federal control which could also have a restrictive 
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effect: The "money" jurisdiction and the interest power. 


There is no express "money" jurisdiction, The authority 
in this field is collected in S.91(18) -Bills and Notes, 
S.91(14) - Currency and Coinage, and 8.91(20) - Legal tender. 
The latter two enumerated heads are far too particular to 
be of any constitutional significance in the early development 
of EFT. The Bills and Notes jurisdiction has obvious relevance 
to card systems if the characterization of cards as bLEL. Or 
notes is accepted. Indeed, it is difficult to see how there 
could be any provincial regulation of the card drafts if 


those characterizations prevail. 


The Interest jurisdiction of the federal government. 
would seem to have direct application to the credit aspects 
of the card systems, however this is not entirely the case. 
Formerly "interest" had the broad meaning of a fee for the 
use of funds. 9 More recently however, the definition 
has been narrowed, as in the case of A.G. Ontario v. Barfried 
Enterprises Ltd. [1963] SCR 570, so that it now means 
"a charge whose amount accrues over time." This narrow 
definition resulted in the Unconscionable Transactions Act 
of Ontario, which gives a Court power to revise certain 
financial transactions, such as mortgage loans, where the 
cost of the loan is excessive, being found to be intra vires 
the province. The Supreme Court of Canada said that the 
legislation was in relation to property and civil rights and 
only incidentally affected the subject matter of S.91(19) of 
the B.N.A. Act, interest. Obviously, if this approach to 
the question of interest is continued then the provinces 
may continue to regulate incidental matters affecting interest, 
such as, disclosure of rates, debt adjustment, and business 


practices involved in credit granting. 


Conclusion: 


There is ample jurisdiction vested in the province to 
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regulate all private and local aspects of card transactions 
and this power will be defined by the extent of the 
federal jurisdiction over banking, interest and bills of 


exchange, as interpreted by the courts. 


(VI) TRANSACTION CARD RELATED ISSUES ARISING OUT OF 
ELECTRONIC FUNDS TRANSFER 


A, LIMITATION ON CARDHOLDER LIABILITY 


The present payment system for cheques assigns 
rights and liabilities between depository institutions and their 
customers by statute. That statute allocates the risk and 
liabilities on an all or nothing basis for matters such as 


fraud, forgery and theft. 


The present card system is a matter of private 
contract. As has been demonstrated oF the depository institution 
tends to assign rights and liabilities to the other two parties 
in the relationship by specific contractual provisions. The 
depository institution is able to allocate the risks in its 
contracts because of its powerful bargaining position. The 
result has been that the interests of the depository institution 


have been placed ahead of those of the cardholder. 


Invan EF environment) ithe; transaction icard:will, 
in conjunction with unique identifying codes commonly known as 
personal identification numbers (PINS), be the access to the 
EFT service. This makes the transaction card different than 
the present credit card and chequing systems in that the 
mechanism for authorizing use is in the control of the cardholder, 
not the depository institution. The result is that the balance 
between the protection of the individual cardholder and that of 


sound banking practises must be reassessed. This should be done 
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by first examining the balancing of interests within the current 
cheque and credit card systems and then describing the 
differences in the EFT environment which may require a re- 
ordering of the balance. Finally, specific recommendations 


are made taking these new EFT factors into account. 


(i) Unauthorized Use of Requested Transaction Cards 


In the chequing system the bank is generally 
responsible for identifying who has ordered it to pay. ae Further- 
more, it is liable to the customer for payments made pursuant 
to an unauthorized cheque. The present contractual provisions 
for credit cards provide that the cardholder is liable for 
unauthorized use until the bank is notified in writing or the 


unauthorized amount owing exceeds $50.00. if 


The evolution of credit cards into transaction 
cards in an EFT environment will require the use of some sort of 
personal identification number (PIN number). That number will 
be within the responsibility and control of the cardholder and will 


be used to activate the system, 


The primary problem with the present $50.00 
contractual limit when applied to EFT cards is that it would 
always result in a $50.00 payment by the cardholder, ‘ The present 
rule encourages the cardholder to send his notification of loss 
as soon as possible to escape, if possible, the limited liability 
of $50.00. In an EFT environment a fraudulent user can have 
the appearance of authorization if he is in possession of the 
card and the PIN. Furthermore, none of the present hurdles to 
unauthorized use inherent in the requirement of signatures and 
face to face dealings will be present in an EFT environment. 
Their absence is likely to increase fraudulent use. The result 
would be that a $50.00 limited liability rule would be likely 
to always result in the cardholder paying the first $50.00 
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of loss in an EFT environment. There would be, therefore, less 


incentive to report the loss than with the present credit cards. 


A further problem with transaction cards in an EFT 
environment centres on the increased options to use the card to 
make cash withdrawals. The cards will have a debit function 
enabling the withdrawal of cash by activating an automatic teller 
machine, Whereas cash can only be obtained with a credit card 
by a face to face transaction over the bank counter. In an EFT 
environment there seems to be less reason why the cardholder 
Should have limited liability regardless of his conduct. After 
all, he controls the authorization mechanism (PIN number) which in 
the present credit card system is within the control of the bank 
and for which the bank is liable. However, there is an obvious 
need to limit liability in order to encourage people to use 


transaction cards. 


The balancing of the competing interests seems to 
focus on the conduct of the cardholder with respect to the PIN 
number, The card without the PIN is useless. It is the key to 
making each transaction appear as an authorized one. Unauthorized 
use could only occur because of the cardholder's care of the PIN 
number, If the cardholder through keeping the PIN number and 
card together or voluntarily giving the PIN and card to someone 
enabled an unauthorized transaction to occur, he should have the 


responsibility for liability. ’° 


In all other cases notification to the depository 
institution within a specified time period should relieve the 
cardholder of all liability for unauthorized use. {is This 
principle retains the incentive to.notify. As was noted above 
the incentive may not be present in an EFT environment under a 
$50.00 limited liability provision. The principle also has the 
advantage of paralleling the present credit card provisions with 


respect to a duty being on the cardholder to notify the card issuer, 
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Failure to notify the depository institution 
within a specified time period should make the cardholder liable 
from the point of first unauthorized use until notification is 
given. If notification is never received by the depository 
institution then the cardholder would be liable for all 


unauthorized ecu 


(ii) Unauthorized Use of Unsolicited Transaction Cards 


As has been mentioned some provinces prohibit the 
distribution of unsolicited credit cards. These provincial 
laws should be extended to include debit cards. If they are 
not, debit cards will become an easy method of circumventing 


the present provisions. 


The liability for use of unsolicited transaction 
cards should be placed upon the card issuer not the named 
cardholder. This is the converse of the proposition set out 
with respect to requested transaction cards. The depository 
institution caused the cards to be circulated thus enabling 
someone to gain control of the authorization mechanism. Therefore, 
they should be liable. The only time the depository institution 
should not be liable is after an unsolicited card has been used 
by the named cardholder, In these cases the liability, regime 


should be the same as if the transaction card were requested. 


B. SETTING UP THE TRANSACTION CARD RELATIONSHIP 
(i) Diselosure of Intormatvion: 


The present provincial legislation on disclosure 
applies to both lender credit and vendor credit. The only 
provision which could relate to credit cards is S.37 of the 


Consumer Protection Act dealing with ''variable eredit:.” » iThe 
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banks as credit card issuers are probably not within the definition 
of 'tlender" and the card transactions may not be within the 
definition of taped iets In any event the banks take the position 
that such provincial legislation does not apply to banks and their 
credit card operations, The Bank Act has a general disclosure 
provision but it does not directly apply to credit cards. The 


proposed Bank Act has not changed that provision in any respect. 


Transaction cards in an EFT environment will 
require more disclosure than the traditional interest rate and 
cost of borrowing information which is presently disclosed under 
federal and provincial law, The potential cardholder must have 
certain vital information if he is to make a meaningful choice 
between credit and debit cards and other services offered by a 
depository institution, The limitation of liability concept 
described above must be disclosed in a clear and cogent fashion. a 
Cardholders must clearly understand their duties of reporting 
unauthorized use. The cardholder also needs to have an understanding 
of how the card will operate and how errors can be corrected. The 
cost of using the transaction card and the cost of borrowing must 
also be disclosed if the information for the cardholder is to be 
complete. 

A 

In the United States the Consumer Credit Protection 
Act, ah requires the disclosure of a great deal of specified 
information regarding credit. The Truth in Lending Retin which 
is part of that statute deals with disclosure of finance charges 
in dollar and percentage terms in a fashion which is similar to 
Sections 36 and 37 of the Ontario Consumer Protection Act. The Truth 
in Lending Act and Fair Credit Billing Act : go much further i ae 
requiring disclosure with respect to credit cards. Senator Riegle's 
pati requires disclosure in respect of EFT accounts. That 
proposed legislation requires disclosure of "all terms and conditions 
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governing electronic fund transfers involving the consumer's 


account..!! 


The statutorily designated disclosures include 
liability for unauthorized use; name and number of person to be 
notified in event of unauthorized use; limitations in the 
agreement on the dollar amount of transactions; charges for use 
of the account; rights and procedure for stop payment; rights 
to reverse transactions; summary of error resolution provisions 
and the circumstances under which the financial institution 
will disclose information concerning the consumer's account to 


third persons. 


It is recommended that the Consumer Protection Act 
be amended to include transaction cards. Those amendments should 
embody a disclosure requirement that requires a clear and 
meaningful explanation of all statutory and contractual rights 
and obligations particularly for liability for unauthorized use 
and error correction as well as costs for utilizing the trans- 
action system and costs of credit. Furthermore, if a particular 
card is capable of being used as both a debit and credit card 
then a detailed explanation of how and when switchovers occur from 
one function to the other should also be part of the obligatory 

‘ 


disclosures. 


Disclosure at the time of entering the card 
relationship should not be the only disclosure required. The 
Consumer Protection Act (CPA) presently requires,in S.41, the 
disclosure of the annual percentage rate in all advertisements 
if the availability of credit is referred to in any manner. That 
section draws a distinction between "a charce fon credit wand a 
"term of credit" in its disclosure requirement. Some studies 
indicate that where such requirements are imposed advertisers 


simply omit in their advertisements any mention of pre 
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Credit and other charges for transaction cards are a vital element 
of the competition between card issuers and the information upon 
which potential cardholders are likely to make a decision to 
utilize a service. Disclosure of annual percentage rates and 
other transaction card service costs should be required regard- 
less of whether the advertisement mentions credit. It is 
recommended that for EFT transaction cards the distinction in 

S.41 of the CPA be abolished and that the section cover the 
disclosure of rate and service information in all advertising 


concerning transaction cards. 


(ii) Statutory preservation of choice 
The present credit card contracts between the 

issuers and merchants require that there be no discount offered 
by the merchant for paying in cash. This type of provision represents 
a form of economic coercion that is designed to force consumers 
to become credit card users. Banks and other depository 
institutions will have an even greater incentive to pressure 
merchants and consumers to utilize transaction cards and other 
EFT systems. It is essential that consumers be permitted to 


preserve their right to choose the method of payment. 


Section 167 of the Consumer Credit Protection Act 
in the United States prevents any provision in a credit card 
contract from prohibiting the use of cash discounts. The present 
practice in Canada is to have a clause in the merchant agreement 
which prohibits cash discounts by the merchant. The American 
legislation goes further toward preventing coercion in that 
Section 168 even prohibits a financial institution from requiring 
the merchant to maintain an account for card transactions with it. 
Again the Canadian practice is the converse of the American 
statutory prohibition as the merchant agreements require the 
maintenance of such an account. The Riegle bill in Section 907 
requires the same provisions with respect to credit extension in 
EFT use and prevents the compulsory acceptance of an electronic 


transfer, 
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The Law Reform Commission of Canada has recommended that 
the right of choice be protected with respect to credit 
clearing facilities which are utilized for automatic payroll 
depositing and other regular per iienteeee It suggests that 
with respect to automatic payroll deposits the consent be 
one which the consumer must actively not passively trigger and 


carry with it a right of revokation on notice, 


Ralph Nader in his model EFT Code suggests in section 
Vie broader protection of choice by prohibiting the 
use of discounts for EFT use to provide an incentive to use 
EFT services rather than other modes of payment. °° The final 
report of the United States National Commission on EFT advocates 
that EFT services should be used as a means of expanding consumer 
choices among financial services. It recommends that consumer 
choice be preserved by prohibiting attempts to restrict the 
choice of payment alternatives. However, it did not go as 
far as Mr. Nader advocates in connection with consumer choice 
of payment alternatives when making purchases. It advocates that 
payment alternatives in purchases are desirable but argues that 
there should be no limitation on merchants with respect to limiting 
payment to a particular mode. It is suggested that this is 
necessary because merchants may have legitimate business reasons 
for refusing to utilize a particular payment mode. The example 
was, that for security reasons, an all night gas station may not 


wish to receive cash, 


Although the later part of the National Commission's 
recommendations are acceptable as a policy position in Canada, 
they do not entirely take account of the Canadian marketplace, 
As was indicated at the outset of this paper, the banks have 
used economic coercion to force the development of credit cards. 
In the future such power should not be permitted to be utilized 
to favour the development of a particular mode of payment, e.g. 


transaction cards. 
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Consumers cannot retain their choice among payment 
alternatives if they must elect to opt out of utilization 


ek As a matter of policy 


of, a“particular payment mechanism. 
the United States Commission is correct in recommending that 
merchants not be restricted in terms of the payment mechanisms 
they will accept. However, as has been pointed out, the 

enormous economic power of the Canadian Chartered Banks has been 
used to advantage in the development of credit cards. A provision 
prohibiting cash discounts in the merchant agreements enhances 

the appeal of the credit card as a mode of payment. After all, 
the consumer has potentially 45 days of "free" credit before 

he must pay interest or the account balance. Such economic 
coercion should not be permitted in order to facilitate the 
development of EFT transaction card services. EFT should expand 
the consumer's payment alternatives not diminish them. The best 
mechanism for ensuring this would be a prohibition on limiting 
consumer alternatives in the cardholder contracts. Such a 
prohibition would have to encompass both direct limitations, and 
indirect limitations in the form of restrictions on the acceptor's 
right to offer incentives, such as discounts for the use of any 
particular mode of payment. Such a provision would prevent the 
merchant from being a conduit for the economic coercion which 

the issuer attempts to exercise in the contract, while leaving 


him free to make appropriate and competitive business decisions. 


(iii) Rights of Access of Low Income Consumers: 


Transaction cards and other EFT services are going 
to be available only to those individuals who have accounts with 
depository institutions. At the present time there are many 
Canadians who do not maintain an account with a depository 


institution. 


There have been a number of studies in the United States 
concerning the inability of low-income consumers to rate shop for 


the best credit terms. Such studies indicate that low-income 
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consumers tend to pay more for consumer purchases. 29 


Testimony of consumer groups before the United States 
National Commission indicated that it was feared that the 
exclusion of low-income consumers from participating in EFT 
systems would result in their having to continue to pay more 
for goods and services, 72 The low-income consumer never 
earns sufficient income to buy many goods for cash. The result 
is a continuous requirement for credit to make most purchases, 
including necessities. However, this type of consumer is not 
mobile and not able to explore the credit terms of shop keepers 
far from his neighbourhood. ?4 The result is that his consumption 
of credit is based on limited information gained in a neighbour- 
hood store, If the low-income consumer is excluded from access 
to EFT transaction cards he will continue to be forced to use 
more expensive payments methods, such as money orders, as well 
as paying high credit costs. Furthermore, these individuals 


have difficulty cashing any cheques they happen to receive. 


The Economic Council of Canada has also recognized these 
dangers and recommended that the government give priority to 
formulating guidelines which would define the rights and 


liabilities of all payment system's participants. 2? 


EFT transaction cards present an obvious opportunity to 
provide less costly and more convenient financial services 
to low-income consumers. However, it is highly unlikely 
that the largely conservative card issuers will be willing 
to take the necessary risks in servicing this segment of the 
population. The alternative is for government, in co-operation 
with card issuers, to provide certain financial considerations 
to induce them to ensure that low-income consumers are not 


involuntarily excluded from the benefits of EFT transaction cards. 


The above recommendation is tied into the policy 


considerations regarding sharing of the EFT system. See topic "D" 
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of this paper for a discussion of that system. The traditional 
source of credit for low income consumers has been the non 
deposit taking financial institutions such as the consumer loan 
companies. This group of institutions are the logical ones 

to whom incentives to provide the benefits of EFT to low 

income consumers should be provided. However, they will only be 
able to do so if they are given access to the EFT system through 
the development of a universal transaction card. As a result 
the recommendation of providing incentives to financial 
institutions to provide EFT services to low income consumers 


is tied to the policy considerations of sharing. 


C. OPERATION OF TRANSACTION CARDS 
(i) Billing Statement 


It is possible to envisage the day when a single 
account could be accessed by means of a cheque, debit card, 
telephone and pre-authorized payments. The EFT transaction card 
then becomes merely one form of access. Such multiple access 
will make billing statements crucially important to enable 
the cardholder/account holder to monitor his account activity 
and detect errors. This aspect of the working paper concentrates 


solely upon the transaction card mode of access. : 


The present credit card system utilizes what is 
known as descriptive billing in that the sales drafts are 
not returned with the statement. Each transaction is described 


in a detailed fashion on the statement. 


Consumer research in the United States indicates 
that consumers place a high value in retaining cancelled cheques 
for proof of payment, income tax and other purposes. Lt 
is assumed that such attitudes are likely to be identical in 
Canada. Furthermore, as more transactions are made by trans- 


action cards this attitude is likely to transfer to the billing 
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statements. It, therefore, follows that cardholders should be 
entitled to receive information similar to that which could be 


obtained from the use of a cheque, 


The implementation of such a principle would ensure that 
present consumer interests are taken account of as well as 
contributing to the solution of certain evidentiary problems. 
The implementation of the principle would require something 
to replace the cancelled cheque. The best way to accomplish 
this is to require that every time a transaction card is 
utilized, a receipt similar to the present credit card sales 
draft should be printed and available to the cardholder. This 
principle should apply to all transactions even in the case of 
terminals dispensing cash through the use of a transaction card 


insert. 


The application of the principle would also require the 
regular mailing of a billing statement. However, if no EFT 
transaction occurred within a month no statement need be mailed 
to the cardholder. Section 906 of Senator Riegle's bill 
requires much written documentation and stipulates what it must 
contain. It further provides in subsection (e) that such 
documentation is prima facie proof of transfers which it purports 


to record. : 


The billing statement should also describe the nature of 
the transaction, i.e., the purchase, cash withdrawal etc. as 
it will probably cover more than mere EFT transactions. The 
present credit card system does not need to do this. However, 
with *the.advent of transaction cards it will be required.” The 
present practice with credit cards of describing certain card 
acceptors by numbers or names other than the trade name under 
which the cardholder would recognize the transaction should be 
eliminated. This will require legislation requiring the name 
used by the actual card acceptor to be the description of the 


actual party to the transaction on the billing statement. Section 
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97 
127 of the American Consumer Credit Protection Act regulates 
the issuing and contents of descriptive billing statements for 
credit card accounts, however, it requires only that the goods 


or services be identified, not the vendor. 


(Gia) Error Correction 

In any kind of payments system there are a number 
of different types of errors which can occur. For convenience 
these errors can be grouped into four classifications stemming 
from who caused the error. Errors can be caused by the parties; 
the financial institution; an unauthorized user or in cases 
involving mechanism systems by the operational failure of the 
system. The resolution of these different types of errors 
in the present chequing and credit card schemes is examined 
first in order to identify how the resolution of errors may 


have to be altered in an EFT environment, 


The present chequing system does nothing to correct errors 
made by the parties. For example, if the cheque is payable to 
the wrong payee or for the wrong amount there is no correction 
method available to the payor once the cheque has been cleared 
back to the payor's account. Prior to that the remedy of stop 
payment is available, 

Bank errors involving cheques are governed by the account 
contract with the payor, The bank may have charged an account 
with the wrong item or amount or made computational mistakes, 

In these situations the bank takes whatever corrective action it 
deems appropriate. If it denies the existence of an error then 
the burden is on the customer to establish that there has been 


an werror. 


Errors caused by unauthorized use of cheques involve the 
question of forgery. The bank is required to prove that the 


Signature was not a forgery or that the cheque was not altered, 
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Therefore, the burden is on the financial institution. 


The cheque per se as a method of payment does not involve 
any mechanical processes. Therefore, there are no rules for 
correcting errors caused by a mechanical system. However, the 
process of collecting a cheque does involve the utilization of 
electronic data processing. If an error is caused by the 
data processing system it would probably be the liability of 
the payor. This statement can only be expressed as a probability 
because the antiquated rules of the Bills of Exchange Act were 
written without regard to the present collection process. Although 
most consumers probably consider an obligation as having been met 
upon delivery a cheque to the creditor there is in fact no payment 
until there is an actual appropriation of money by the bank. 
Therefore, the risks of any errors created by the data processing 
system utilized in the collection process are likely to be on 
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the payor /drawer of the cheque. 


The credit card system uses the rules of the chequing system 
as a basis from which to obtain its rules concerning error 
resolution. The primary difference is that the credit card 
rules being ones created by private contract go much further 
in isolating the card issuer from liability for errors and 
responsibility for their correction. No doubt this is because 
the rules are created by private contract which is unfettered by 
statutory rules or judicial decision. These latter two factors 
have undoubtedly resulted in the banks having greater liability 
and responsibility in the chequing system than would they have 
had if they had drafted all the rules as they did for credit 


cards, 


The cardholder and merchant agreements both require party 
errors to be settled directly between the parties. For example, 
the correction of adding mistakes on the sales voucher, the 


wrong application of sales tax, the wrong price etc. all must be 


74 


corrected by the parties without the bank's involvement. Once 

a sales voucher has been processed the only mechanism for 
correction which the cardholder has is to get the merchant to 

issue a credit voucher. This can only be done with the merchant's 
assistance and co-operation. However, the merchant is in a more 
favourable position in that he can correct carbon copies before 
processing or issue a new sales voucher. Such a method of correct- 
ion is not sanctioned by the legal arrangement but nevertheless 

the power of the merchant to utilize the opportunity is there 


and is used. 


The correction of errors caused by the parties has changed 
to the cardholder's detriment from what the drawer/payor's 
position is in the chequing system. An error created by the 
parties can always be corrected by the payor, stopping payment 
in the chequing sustem. The payor's power to correct errors 
is greatly reduced with credit cards because there are no stop 
payment or charge back rights. The only right the cardholder 
has is to obtain the merchant's co-operation to correct the 
error. The merchant's right is similar save for the fact that 
he does have the power to correct errors by altering copies of 


the sales voucher before depositing them. 


Bank errors in key punching data or other compilation 
errors can be corrected in a fashion Similar to that Aveda able 
for cheques. The cardholder must appeal to the bank for the 
correction to be made. If the error is denied as with cheques 


the burden is upon the cardholder to establish the error. 


Errors which are caused by the data processing system 
leave the cardholder in a somewhat improved position over that 
of the drawer of a cheque. The improvement lies in the fact 
that no differentiation of these types of errors from other types 
of bank errors is made. The result is that the liability for 
errors and responsibility for correction ts initially upon the 
bank, not the cardholder, as would be the case with the drawer 
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of the cheque. 


The consequences of unauthorized use are markedly different 
for credit cards than in the chequing systems. The cardholder 
is liable for the first $50.00 of unauthorized use of the card 
unless he has notified the bank of the card's loss before it 
has been improperly used, This again represents a diminishing of 
the cardholder's position concerning protection from errors 
caused by unauthorized use in the chequing system. The bank's 
burden involving unauthorized use of cheques is relieved in 
the credit card system to the extent it can charge the cardholder 
the first $50.00 of such use. 


The reduction in the position cardholders found themselves 
in with respect to error resolution caused by the parties; card 
issuers; unauthorized users and errors created by the data 
processing systems has resulted in legislative action having been 
taken in the United States. The Fair Credit Billing acto? 
recognizes the deterioration in the cardholder's position with 
respect to error resolution and provides a formal procedure 
for resolving credit card disputes. There is no equivalent 
legislation in Canada. It's absence results in the cardholder 
being left with the contractual rights previously described. As 
EFT transaction cards become more prevalent this legal vacuum 
will likely impede their market acceptance. Uncertainty with 
respect to error resolution is likely to translate into 


unacceptability by consumers. 


In an electronic environment errors will still continue to 
fall into the classification presently known in the chequing 
and credit card systems. The errors will continue to be caused 
by the parties; the financial institutions; unauthorized users 
or by the system of data processing not operating broverty.. sThe 
difference is that under EFT the balance of interests will change 
and therefore perhaps the rules should be different for 


transaction cards than for credit cards or cheques, 
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Once EFT transactions commence errors caused by the parties 
may not always be capable of direct settlement between the 
parties. The financial institution will have a role to play. For 
example, a POS terminal could be operated by the merchant's 
employee to effect the direct data entry of a transaction which 
was formerly done at the bank's data centre in the credit card 
or cheque systems. The first step for the cardholder would be 
to find out if the bank's records confirm that the amount 
transferred at the P.O.S. terminal was correctly entered on 
the descriptive statement. Once the bank has discharged this 
responsibility it should then be able to remain isolated from 
the dispute between the cardholder and merchant as it presently 


does with credit cards. 


The absence of any standardized method of error correction 
for parties' errors in credit cards transactions makes aly 
difficult to make recommendations concerning transaction cards. 
What is required is a statutory right of dispute resolution to 
deal with both credit cards and transaction cards. Such 
legislation should contain rights to receive copies of documents, 
defined time periods for investigations, a right to refund of 
credit charges and suspension of claims for payment while a 
mMatterasdts: being investigated, The Fair Credit. Billing Rete 
in the United States requires all of this and more. , 


The financial institution's responsibility with respect 
to these matters would be identical whether the error was 
caused by the parties or by the financial institution. The 
resolution of a financial institution's error will probably 
require additional statutory provisions beyond those described 
above. The major difference between credit cards and trans- 
action. cards in an EFT environment is that the latter will be 
the method of accessing an EFT account, All the supporting 
information concerning the transaction card will be within the 
financial institution's control. Therefore, certain minimum 


statutory standards of conduct in resolving financial institution 
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errors should be adopted. 


Section 909 of Senator Riegle's bill provides for an 
error resolution mechanism. The scheme requires the customer 
to notify the financial institution within 60 days of receiving 
account documentation that there has been an error, The next 
stop is for the financial institution to conduct an investigation 
and report its findings to the account holder within 10 business 
days. If an error is discovered it must be corrected within one 
business day. If the financial institution cannot perform the 
investigation within the stipulated time periods then it must 
recredit the account until such time as an investigation can be 
carried out. A failure to follow the provisions can result in 


the cardholder having a statutory right to treble damages. 


Similar error resolution methods are required in Canada. If 

the cardholder is required to notify the financial institution 

of an alleged error then this should become part of the obligatory 
disclosures at the time the EFT account is established. Once the 
cardholder has triggered the correction mechanism then the 
financial institution should be required to respond to the 
allegation of error within 10 business days. If this will prove 
impossible then the depositing institution should recredit the 
disputed item until it can investigate the matter and report to 


the account holder. 


It is also recommended that if the financial institution 
reporss’ that it has not’ made an error’ it should be requiread”to 
turn over the documentation to the account holder, Such a 
requirement would enable the account holder to determine whether 


it should be pursuing a third party such as a retailer. 


A transaction cardholder in an EFT environment will find 
himself in a different position with respect to errors caused by 
unauthorized use than under the present chequing and credit 
card systems. For certain types of transactions such as pre- 


authorized payments and payments through a POS terminal there 
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will be records from which the dispute may be capable of 
resolution. However, transaction cards will also activate ATMs 
and cash dispensers where the only record will be a receipt 
created by the machine and in the possession of the unauthorized 
user, The reason there will be no evidence of the unauthorized 
use is because the user will have both the transaction card and 
the PIN, The machine will, therefore, identify the user as 
apparently being authorized, In part this problem is caused by 
a lack of technology which can utilize unique identifiers of 
persons through such things as voice prints, machine readable 
signatures or fingerprints. Work is being carried on to develop 
such unique identifiers, however, for the present the system will 
utilize PIN numbers. There is no doubt that whereas unauthorized 
use in the cheque and credit card systems was primarily in 
the control of the financial institution it will be,in EFT, in the control] 
of the cardholder. The loss of a transaction card with a PIN number 
attached will facilitate an unauthorized transaction. Whereas 
the loss of a credit card while of assistance to the unauthorized 
user Still requires him to commit forgery and consequently gives 
the card acceptor a chance to identify the user as being unauthorized. 
In addition, the requirement of verification of a credit card with 
the data centre gives an additional opportunity to check on whether 
the user is authorized or not. This opportunity may not always 
be present with transaction cards in an EFT environment. 

‘ 

The problem of unauthorized use in EFT requires the balancing 
of the interests of the cardholders and the card issuers, Violent 
crime aside, careless conduct on the part of the cardholder is 
required before a person can become an authorized user. On the 
other hand if the EFT systems being utilized had unique identifiers such 
as voice prints unauthorized use would be impossible. The fact that 
card issuers are prepared to put EFT systems into the marketplace 
before the technology to solve the problem is available suggests 
that they should carry some of the risk of unauthorized use. The 
balancing of the interests appears to lie in the severity of the 


conduct of the cardholder. 
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The United States National Commission balanced the interests 
by stating that the EFT cardholder should have no liability Lor 
unauthorized use unless he kept the PIN number with the card or 
voluntarily permitted someone to have both the PIN and the 
card. The Commission also placed notification requirements upon 
the cardholder with the sanction that a failure to notify should 
result in the cardholder being responsible for the losses 


incurred. 


The Commission rejected a general standard of negligence 
being placed upon the cardholder as being too vague and premature 
because of the lack of adequate technologically sound identification 
procedures. It did suggest that once the technology for infallible 
identification was present it might be appropriate to change to 
a negligence standard. The other consideration leading to their 
conclusion of no cardholder liability for unauthorized use except 
in defined circumstances was because of the possibility of total 
loss of money from the account. Unauthorized use in an EFT 
environment can have the appearance of being authorized and there- 


fore has the potential to drain an account to zero, 


The Commission's recommendation has been in large measure 


adopted in Senator Riegle's bill in section 9105 


It is recommended that EFT transaction cardholders not be 
held liable for the unauthorized use of a transaction card except 
under defined circumstances. The only time when the cardholder 
should be liable for errors caused by unauthorized use should 
be when he has kept his card and PIN number together so that it 
can be stated that he substantially contributed to the loss 
caused by the unauthorized use. In all other circumstances the 
cardholder should not be liable for errors and resulting losses 
caused by unauthorized use. There should be a statutory duty 
on cardholders to recredit an EFT account when it receives 
notice of unauthorized use from the cardholder unless it can 


prove the cardholder has acted fraudulently imenotitving the 
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TAinaneral “Inst. cuclon. 


EFT transactions in a real time mode may have errors 
created by systems malfunctions and therefore, it is necessary 
to have some type of statutory regime to take this into account. 
Systems malfunctions will not be the fault of either cardholders 
or acceptors. Nevertheless, one of them is likely to suffer 
from such errors and may not ultimately be able to recover 
any damages from the EFT provider. This issue is partially 
tied to the question of when a payment has been made in an EFT 
Reese an and must await the revelation of federal legis- 
lation defining the time of payment between debtors and 


creditors. 


The financial institutions created the EFT systems as a 
more efficient method of doing business and maintaining their 
business records and they should carry the responsibility of 
their record keeping systems in all circumstances. However, 
all systems malfunctions will not be the fault of the financial 
institution, For example, they may be caused by communications 
or terminal problems. Nevertheless, the financial institution 
should be considered responsible for systems malfunctions. 
They are in the position to negotiate the division of liability 
with various third parties who create their record keeping 
system. If they are permitted to set up defences of third party 
carelessness or negligence in systems malfunctions, they may well 
be able to effectively avoid responsibility for matters for which 
(if other methods of record keeping were used) they would clearly 


be responsible, 


The EFT user will only have to’ look to one party, the 
financial institution for satisfaction of his claims arising out 
of system malfunctions. This will make his action procedually 
easier to maintain and so increase the likelihood that actions 
willbe taken” on His” part. “but hevwiliest mit haverutorproveshis 


losses in the event of a system malfunction, In this connection 
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penalties, interest and other charges should not be payable 
for transactions which are not completed because of a system 
malfunction. This is somewhat analogous to the financial 
institution's present responsibilities with respect to the 


wrongful dishonouring of cheques. 


Finally, a customer who utilizes an EFT system which he 
knows to be malfunctioning should not be entitled to the 


protections described above and should do so at his own risk. 


(iii) Stop Payment /Chargebacks 


The issue of whether to have stop payments and 
chargebacks in an EFT environment arises because of their 
existence in the present chequing and credit card systems. A 
stop payment in the chequing system 193 can be initiated by 
the payor, who is also the drawer, up until final payment is 
made by deducting money from his account. The counterpart 
of the drawer's stop payment power is the financial institution's 
(drawee) power of charging back a cheque. A chargeback can be 
made until final payment terminates the right to make any claims 1° 
Neither the drawer nor drawee require any recourse to the 
courts to exercise their rights. 

: 

The drawer always has the legal right to countermand (stop 
payment) as against the bank until final payment. This right 
when exercised has the effect of stopping payment as against 
the payee because the cheque, given in payment, will no longer 
be borrowed by the drawee's financial institution. This 
effect on the transaction for which the cheque was given in 
payment may or may not be considered a legitimate exercise 
of a legal right. That issue is resolved by examining the 
transaction to ascertain whether or not the payor had the legal 
right to repudiate the transaction because of some breach 
caused by the payee. For example, defective goods might 


have been sold. If the defects amounted to a breach 
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of the implied obligations of the Sale of Goods Act then the 
payor might have a legal right to repudiate the contract. 
Similarly a financial institution who is a drawee can only 

make a claim for recredit in limited situations such as in 

the case of the forgery of the drawer's signature. A 

chargeback which has been triggered without the concomitant legal 
right is one which would not be sanctioned upon judicial review 


of the matter. 


In contract, in the present credit card systems there is 
no right for the cardholder to stop credit (payment) as there 
is with cheques. However, the card issuers have preserved 
their chargeback rights and increased their scope. For 
example, in the merchant agreements the card issuer's right 
to chargeback for forgery is not restricted to unpaid items 
as it is in the chequing system. Furthermore, the chargeback 
can be made on a number of other grounds 19° such as if the 


cardholder refuses to pay the issuer. 


The financial institution has a right to chargeback in both 
the chequing and credit card systems. The introduction of 
credit cards was seized upon, by the financial institutions, 
to broaden their right to chargeback in credit card trans- 
actions. It is likely that the introduction of EFT transaction 
cards is likely to be used as an opportunity to broaden the 
financial institution's chargeback right while further restricting 
any consumer right to stop payment or reverse a transaction. 
This concomitant right of stop payment has been restricted in 
the chequing system by the shortening of the time period it 
takes for clearing cheques and, therefore, the time period in 
which a countermand can be effected. Even this limited stop 
payment right is not present in the credit card system. It is 
not likely to be present in an EFT environment unless it is 


made obligatory by statute. 
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Transaction cards in an EFT environment could have either 
a debit or credit function or a combination of both. As was 
mentioned above, the cardholder's right to a stop credit or 
chargeback is based upon agreements centering on the present 
stop payment right associated with cheques. If the transaction 
card is utilizing electronic equipment in a real time mode 
then the equivalent EFT concept to the stop payment is a reversal 
of the transaction. There would be no time in which a stop 
-eredit order could be made because the transaction would be 
instantaneous. This reversibility right has also become known 
as a chargeback right because that is what is done in reversing 
a transaction. It is charged back against the person who 


received payment. 


The Law Reform Commission of Canada has recommended that 
a chargeback right be established for transaction eardstere: 
Their reasoning is that a power to withhold payment or a 
right to reclaim it without legal process shifts the burden OL Suit 
away from consumers using a transaction card. It is argued 
that many merchants already have marketing policies such as 
"Satisfaction or money back" and that such policies are 
effectively allowing consumers to chargeback against the merchant. 
The effect of such a chargeback right when the transaction is 
effected in an EFT mode would be indistinguishable from a 
consumer oriented policy for adjustments and returns. This 
position leads the Commission to conclude that the incidents 
of complaint are predictable and the merchant can create a 


pool of working capital from which to pay for chargebacks. 


The National Commission in the United States dealt with 
chargebacks on the basis of a universal right to reverse a 
transaction for a limited number of days. It noted that the 
stop payment right involving cheques was a limited protection 
in the chequing system in that it only lasted until final 
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payment had been made. It also noted that its use in the cheque 
system has been infrequent. It argued that EFT chargebacks 

may be no more frequently used than the stop payments for 
cheques. There was also a definite split of opinion between 
people who testified before the Commission as to the necessity 

of chargebacks in EFT. It, therefore, recommended that there 

be no legislation dealing with the matter. It was felt that 
conflicting market interests and differing operational 
characteristics of EFT system are likely to allow for chargebacks 
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in some cases and not in others. 


Senator Riegle's Biltiae wien was introduced in the 
senate to take account of many of the recommendations of the 
National Commmission initially provided for the reversibility 
or chargeback of "... an electronic fund transfer initiated by 
a consumer to a third person in the amount of $50.00 or more." 
This was very similar to the proposals of the National Consumer 


Centre in its proposed National Consumer het ar This provision 
in Senator Riegle's Bill was deleted by the Senate Banking, 
Housing and Urban Affairs Committee. 11° However, a Similar 


provision has remained in Representative Annunzio's EFT pant 


In Canada neither the legislatures nor the courts have 
dealt with the issue of chargebacks. The present card issuer 
merchant agreements preserve unto the card issuer the chargeback 
right in a number of circumstances. One such occasion is defined 


as follows: 


"... the merchandise referred to in the sales 
draft has been returned to the merchant or 
the services referred to in the sales draft 
are claimed by the cardholder to have been 
thsatisfactorye ta’ } 


A further provision for a chargeback right which has relevance to 


this paper reads as follows: 
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",.. the transaction evidenced by the sales 
draft or any credit extended in respect 
thereof is, for any reason, illegal, null 
Or void... +2 


The above provisions expand the right of the card issuer to 
chargeback against the merchant. The cardholder agreement 
requires the cardholder to settle disputes directly with the 
merchant. Presumably, if the cardholder complained long and 
bitterly the card issuer would utilize his chargeback right. 
Therefore, the marketplace has tacitly recognized a chargeback 
right which could be triggered by consumer complaint. The 
issue is whether this practice should be converted into a 
legal right of the cardholder to chargeback rather than a 


discretionary right under the card issuer's control. 


A consumer cardholder right to chargeback, when exercised 
would have the effect of shifting the burden of suit to the 
merchant. As was argued by the Law Reform Commission of Canada 
many merchants already have a sales return and adjustment policy 
aS a marketing strategy which is similar to a chargeback mish t. 

A consumer chargeback right is, therefore, not a new right. What 
is really involved is a question of whether it should be extended 
to be a legal right and be operative against all merchants, not 
just those who have it as a marketing strategy. It is argued 

that one of the advantages of giving a chargeback right is that 

it will have the effect of inducing cardholders to police merchants' 
activities. 113 This point of view is based on the characterization 
of transaction cards as being no different than a direct extension 
of credit by a merchant who then assigns his account receivable. 
The card issuers respond by noting that such a characterization 
does not take account of the multipartite nature of transaction 
card relationships. The card issuer would characterize the 
transaction not within an assignment or factoring notion but a 
direct obligation theory. The cardholder's Obligation as to 


credit, payment and interest charges are all directly with the 
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bank, there is nothing for the merchant to assign. The 
differences between the cardholder's position and that of the 
card issuer are not reconcilable. The proof of the fact can 

be seen from the history of the issue in the United States. 

The cardholder's argument is designed to improve the lot of the 


individual consumer. 


The card issuer's argument is technically difficult to 
rebut but takes no account of new perceptions concerning the 
relationship of consumers to those who provide them with goods 
and services. If this debate is not reconcilable then it only 
remains to be seen how disruptive a right of chargeback would 
be. 


If chargebacks were granted, many merchants with sales 
return and adjustment policies would need to make very few 
changes in their operating procedures to take account of 
chargebacks. Furthermore, all merchants presently accepting 
credit cards must have such procedures because of the card 
issuers' contractual rights of chargebacks against them. 
Therefore, arguments concerning administrative impossibility 


or a flooding of reversed transactions do not seem to be justified. 


The resolution of the chargeback issue for any particular 
proponent is a function of the characterization that proponent 
selects as the proper one for transaction cards. However, there 
do appear to be some facts which suggest that chargebacks may 
be appropriate regardless of this philosophical debate. 


The chargeback currently exists as a right in the marketplace 
but it is only exercisable with -the card issuer's consent. The 
present card issuer merchant agreements for credit cards all 
preserve this chargeback right for consumer transactions where 
they deem it proper to chargeback. This suggests it is not a big 
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step to convert chargebacks into a legal right for cardholders. 
In any event in an EFT environment transaction cards will have 
some chargeback, or perhaps a better term is reversibility rights 
with respect to billing errors and unauthorized use as was 
described above under these headings. This will require that 

all the mechanisms to handle chargebacks be present both 

for merchants and card issuers. Furthermore, many merchants 
recognize an ad hoc right of chargeback in their satisfaction 

or return policies. It is, therefore, recommended that a 


chargeback right be attached to transaction cards in Canada. 


It is recommended that a chargeback right should be 
available only after discussions with the merchant as to 
settlement of the differences. An arbitrary dollar limit should 
exist below which there would be no chargeback right. However, 
it is not necessary to attach geographic limits to the right 
because of the different composition of the Canadian financial 


industry. 


The granting of a chargeback right has some further 
implications. Should the right apply to transactions for services? 
There is no difference between service transactions and sales 
transactions from the point of view of the proponents and 
detractors arguments concerning chargebacks. The factual 
difference is that a service has generally been consumed, i.e. 
a meal eaten, night spent in a hotel room etc. On the other 
hand the transaction card will also make available other 
services, such as cash withdrawals. If the machine fails to 
dispense cash a chargeback right should exist. Therefore, 
rather than try to legislatively differentiate between sales 
and service transactions a uniform right of chargeback should 
be given. Then in cases where the services have been consumed 
the burden will be shifted to the merchant to bring legal 


action for recovery on the basis of the law of restitution. If 
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discussions with the card acceptors are a condition precedent 


this should not be a major problem. 


Embodied in the above recommendation is the notion that 
the chargeback right cannot be allowed to be a right to reverse 
a transaction capriciously. It should be based on the legal 
right..to do so, not. just the power to do so. This brings into play 
the effect of the idea that chargebacks merely shift the burden 
of suit from the cardholder to the merchant or card issuer. 
Therefore, the statutory right of chargeback will be subject 


to judicial review. 


It is recommended that the statutory right of chargeback 
not include the universal right to reverse a transaction for a 
specified time period in order to replicate the stop payment 


power of cheques. 


The acceptance of the recommendation of a chargeback right 
will affect existing rights with respect to mechanics Tera 


and the Sale of Goods Act. te 


The repairman's lien under the Mechanics Lien Act is a 
wholly possessory Bite’ Chargebacks could have the effect 
of totally circumventing the lien right. The only way‘of 
preventing this would be to provide for registering of the lien. 
The Ontario Law Reform Commission's Report on the Non-Possessory 
Repairman's Lien *+ recommended legislation to permit registration 
of a non-possessory lien. If such legislation were enacted 
the problem arising from the granting of chargebacks would be 


solved. 


Under the present law of sales, a repudiation of the contract 
must occur together with a return of the goods before a claim 
for the return of the purchase price can be made. The granting 
of a chargeback right is to be conditional upon discussion with 


the merchant. If the transaction is to be chargebacked then a 
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statutory requirement to return the goods sold should be enacted. 
Such an obligation should be embodied in any legislation which 
comes forth from the Ontario Law Reform Commission project 


concerning sales hawt 


(iv) Preservation of Consumer Defences: 

Many commentators have not drawn a distinction between 
the preservation of consumer defences against the card issuer and 
the question of chargebacks. A chargeback which is merely a 
reversal right designed to duplicate the stop payment right of 
the chequing system does not have to be attached to any legal 
right to reverse the transaction. Therefore, in this respect 
chargebacks are distinct from consumer defences, Chargebacks 
which involve more than the reversal right similar to cheque 
stop payments are also distinct from the consumer defences 
question, The preservation of consumer claims and defences against 
the card issuer can be viewed as merely giving a statutory right 
of protection when suits are launched against cardholders by 
financial intermediaries. Whereas the chargeback right of a 
cardholder enables the consumer to shift the burden of suit to the 
merchant because the transaction has been reserved. It enables him 
to convert what would otherwise be defences or claims to a suit 
for payment into a cause of action. Therefore, they are separate 
issues although the granting of a chargeback right in some respects 
assumes the right to assert defences and claims against the card 


issuer. 


The term ''consumer defence" refers to a right to raise some 
complaint when an action for payment is brought. However, if the 
price has already been paid the defence can no longer shield 
the consumer and he must launch an action. It is in this respect 
that the chargeback becomes a convenient self help remedy for 


the cardholder. 


The chargeback and the consumer defence do not have identical 
applicability in two party transactions (e.g. between merchant 


and consumer) and tripartite transactions (e.g. between a merchant, 
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card issuer and cardholder/consumer), In a two party trans- 
action there is no necessity to preserve defences as both parties 
have all the causes of action and defences arising from the 
contract to which they are both parties. The chargeback would 
reverse the transaction having the effect of always causing 

the merchant to bring a suit for payment. Without the chargeback 
the merchant's suit would be the same but the cardholder would 
have to mecreadnts separate action for complaints regarding 


defective goods or some other matter involving loss of bargain. 


In a tripartite transaction the merchant receives his payment for 
the merchant/cardholder transaction long in advance of the card 
issuer collecting payment from the cardholder/consumer. It is 
this fact that raises the issue of whether the cardholder should 
be entitled to raise defences to the issuer's claim for payment 
which he might have raised in a direct suit by the merchant for 
payment. The necessity to preserve the cardholder's defences 
arises from the fact that the collectors of the debt, the card 
issuer, was not in privity of contract with the merchant and 
cardholder, The chargeback right has the same effect as it does 
with the two party transaction in that it places the burden of 
Suit upon the merchant. The chargeback then has the effect of 
permitting the card issuer to drop out of the transaction and 
again places the cardholder and merchant in the position of a 
two party transaction. Therefore, if there is a preservation 

of defences right the cardholder will defend against the card 
issuer, if there is a chargeback right, the consumer will defend 


against the merchant. 


The preservation of consumer defences against third parties 
has been recognized in Canadian law in transactions involving the 
assignment of the consumer's obligation to a merchant to a third 
party and the registration to a third party of a negotiable 
instrument executed by the consumer. Unscrupulous merchants 


and financial intermediaries have in the past used these techniques 
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to isolate the consumer from his remedies when secured financing 
of the sales transaction has been present, An example would be 
the purchase of a car, the giving of a purchase money security 
interest in it to the merchant who then assigns the contract 

to a financier. The common law would have freed the holder of 
the consumer's obligations from his defences either because the 
og or because he was a holder 
in due course of a negotiable instrument 129 - In 1971 the 

federal and provincial legislators put a stop to these practices 
by enacting amendments to the Bills of Exchange Act 121 and 

the Consumer Protection Act, 122 The effect of this legislation 
is to reverse the common law position and enable the consumer 


holder was an assignee for value 


to assert his defences against a holder of an obligation who is 
either an assignee for value or a holder in due course, 123 However, 
this right to assert consumer defences or claims has to date been 
limited to situations where the third party has become involved 
because the transaction is being financed with a security interest 


being taken in collateral to secure the loan. 


While in the past financiers have attempted to isolate 
themselves from consumer defences with their finance contracts, 
the card issuers are now attempting to isolate themselves from 
the consumer defences with their credit card contracts. The 
clause which accomplishes the isolation is the one requiring 
merchants and cardholders to settle disputes directly 124 On 
the merchant side of the tripartite relationship it is augmented 
by the chargeback right of the card issuer. The direct settlement 
clause could be considered as a cut-off clause if the card issuer 
refused to effect a chargeback and sued the cardholder for payment 
under the terms of the contract, 14° It is more likely to be so 
considered if the proper characterization of the credit card is 
an assignment or factoring by the merchant. It is debatable whether 
S42 (a) of the Consumer Protection Act applies to a cut-off clause 


in a cardholder agreement 228 


In the United States the preservation of consumer defences 


92 


against the cardholder were extended to apply to credit cards 
by the Fair Credit Billing Act. No equivalent legislation has 
been enacted in Canada. 


27 has 


In the United States the Fair Credit Billing oor 


provided for the assertion of consumer defences in connection 
with the use of credit Cardsa) Section 170 of the legislation 


provides for an assertion of defence against the merchant if: 


(1) "the cardholder has made a good faith attempt 
to obtain a satisfactory resolution of a 
disagreement or problem relative to the 
transaction from the person honouring the 
credit and; 


(2) the amount of the initial transaction exceeds 
$50.00; and 


C3) the place where the initial transaction occurred 
was in the same state as the mailing address 
previously provided by the cardholder or was 
within 100 miles from such address. The other 
major limitation or the right is that the 
claim or defence asserted by the cardholder 
may not exceed the amount of credit outstanding 
with respect to such transaction at the time 
the cardholder first notifies the card issuer 
or the person honouring the credit of such claim 
or defence." 


4 


The arbitrary dollar figure was established to ensure 
that chargebacks did not become a burden on the acevane (22 
Transactions involving low dollar amounts incur the same 
processing costs as large dollar amounts. Therefore, the 
percentage processing cost obviously is greater for low- 
dollar-value transactions. The right to chargeback would further 
increase that cost figure to the point where the processing 
costs exceed the value of the transaction. This is one argument 


for the establishment of an arbitrary dollar amount which must 
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be exceeded before there is a right to chargeback. The other 
justification is that for low dollar transactions the credit card 
is frequently used as a substitute for cash and not because 

of any desire to use the credit features of the card. Again 
because of the American philosophy of replicating the existing 
payment schemes at the time of forming legislation involving a 
new scheme it was accepted that because there has never been a 
chargeback right for cash transactions there should not be one 
for credit card transactions where the card is being substituted 
for cash. The arguments of the Canadian Law Reform Commission 
demonstrate that it follows this proposition. Furthermore, the 
Slavish devotion to emulating rights already in existence in 

a particular payments mechanism is likely to retard the full 
development of such new mechanisms potential to assist consumers. 
Truly, the fact that the processing cost for a chargeback 

would for small transactions exceed the value of the transaction 
is sufficient justification for the imposition of an arbitrary 


threshold limit for the availability of a chargeback. 


The geographic limit in the American legislation was 
introduced to take account of functional dispersion of the bank 
credit card system in the United States. 19° The bank system 
of the United States contains thousands of financial institutions 
with both federal and state regulations on the function and 
services they can provide. American Bank issue charge cards 
to the public and establish an account on behalf of the persons 
to whom the card is issued. Merchants enter into agreements 
.with any bank (the depositing bank) wherever it is located 
provided the bank is a member of the interchange system. There- 
fore, the depositing bank and the issuer may be separated by 
thousands of miles and the interchange clearing process may 
involve two or more registered clearing associates and several 
banks. This is what is known as functional dispersion and is the 
primary reason lying behind the geographic limit in the Fair Credit 


Billing Act. The necessity for such a limit in Canada is less 
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compelling because with only 12 chartered banks, most of which 
are national in operating scope, and only 7 of whom issue credit 
cards, there is not the same degree of functional dispersion. 


The National Commission on EFT in the United States dealt 
with the question of consumer defences in connection with its 
discussion on reversibility. Nee It was their view that the 
marketplace was the proper arena for resolution of the issue. 


Such a view is not applicable to Canada because of the absence 
of equivalent legislation to the Fair Credit Billing Act. 


As the use of transaction cards increases the importance 
of the consumer defences issue will grow. There is a need for 
clarification of the situation for both credit cards and 
transaction cards. It is apparent that without legislation 
to alter the situation the principle of freedom of contract 
will ensure that the cardholder will not be able to assert 
defences against the card issuer. The credit card arrangements 
is proof of this point. As long as the marketplace is dominated 
by oligopolistic suppliers of transaction cards it is certain 
to leave the cardholder without defences against the card 
issuer. If the card issuers wish to expand their business 
by issuing cards they should no longer be able to assume only 
the credit risk. The banks maintain that in any lending system 
the only risk they assume is the credit one. However, that 
ignores the fact that transaction cards are not just loan 
transactions but an alternate mode of payment. If looked at 
in this fashion there is no reason why they should not assume 
some of the marketplace risk. The proposition has already 


been accepted with respect to secured financing. 


It is recommended that legislation similar to the provisions 
concerning assignments in section 42a of the Consumer Protection 
Act be enacted to prevent isolation of card issuers from the 
defences of cardholders. Such legislation should be complimentary 


to the chargeback provisions and contain the same types of 
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restrictions as recommended with respect to chargebacks. 


Di SHARING: 

A major issue has emerged in the United States over the 
extent to which institutions may co-operate in order to develop, 
establish and operate EFT systems. The interviews carried out 
with deposit taking institutions in this province indicate that 
very little thinking on the Sharing issue is being done by that 
sector of the financial industry. The brief of The Association 
of Canadian Financial Corporations cacrc) +32 to the Justice 
Group on EFTS indicates however that the non-deposit taking 
financial institutions are concerned with the sharing issue. 
The Economic Council of Canada has indicated it is aware of the 
issue and it appears to be the only public body to have made 


reference to the issue in a Canadian context. £39 


It is generally accepted that an EFT capacity would give 
a financial institution a competitive advantage in the marketplace. 
The Economic Council of Canada has expressed concern about the 
inability of the non-bank depositing institutions to participate 
in the credit card system. oe: This concern was expressed in 
the form of a recommendation that all deposit institutions be 
assured access to existing bank card systems. The brief of 
the ACFC suggests that they also are concerned that tae non- 
deposit taking institutions' function in relation to credit 
will be eliminated by EFT developments unless there is a right 
of access to the system and a universal card to activate the 


system. 


On the latter question of a universal card the federal 


government stated in "Towards an Electronic Payments System": 


"The generally acceptable credit card or some similar 
card will probably evolve into a machine-readable 
credit payment card which will provide public access 
to the electronic payments system..." 135 
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The Economic Council of Canada subsequently picked up on this 
point in recommending that "'...the specifications for a national 
cash card in Canada be promulgated in such a way as to allow 
for its simultaneous introduction by all deposit-taking 
institutions," 136 In another publication the Council recommended 
that all deposit institutions be assured access to the present 
bank card systems through compulsory licensing?! All of 
these statements suggest that sharing of the system should 
occur and that it will require a single universal card for 
access. But two statements ignore the interests of non-deposit 
taking institutions and their possible participation in any EFT 
system. 

In the United States the sharing issue is centred more 
upon the concern that sharing EFT will reduce competition between 
institutions. a The Canadian focus in this issue may be, 
the converse, centering upon the possibility that sharing may 
enhance the ability of small deposit taking institutions (such 
as consumer loan companies) to compete against the dominant big 
five, Canadian chartered banks. This concern is also recognized 
in the United States in that institutions unable to develop their 
own EFT system may suffer substantial competitive disadvantage 
if not allowed access to a system operating within its market. 
The United States National Commission balanced the concern for 
competition against that of squeezing out small institytions by 
developing a notion of "pro-competitive sharing."" This notion 
permits sharing, but the sharing arrangement can be challenged 
and reviewed by a regulatory board and would be subject to federal 
anti-trust law, The adoption of such a recommendation would 
require the nullification of the legislation of 14 states which 


make sharing mandatory in one form or another. 


The arguments in favour of mandatory sharing in the United 
States marketplace centre on the following points: 


(i) . fhe cost of «the wardwaresis thigh. t/Sharine would 
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allow pooling of capital and would minimize one 
risk of EFT development. 


(ii) All financial institutions would have access to 
a shared system. Consumer convenience would 
thereby be increased and small banks would not 


be frozen dat 


(iii) Mandatory universal sharing would eliminate the 
problem of unlawful combines which would restrict 


competition and monopolize the EFT A the tere 


(iv) Mandatory sharing may hasten the acceptance of 


grr, 14+ 


(v) Sharing of any system(s) would reduce costs by 


eliminating duplicated effort. 


(vi) A bank clearing house may be an essential facriapy . 
By the same reasoning elements of an EFT switch 


could be enouk a 


These arguments have been persuasive in encouraging 14 states to 
enact mandatory sharing legislation. Although this might change 
as a result of the National Commission on EFTs limited acceptance 
of the b REDE See and the possible passage of a Bill proposed 

by Senator Me ation oo which adopts many of the Commission's reco- 


mmendations in this regard. 


The arguments against sharing which to this point have been 


less persuasive with state legislators are} 


Gib) The market response of EFT suppliers would be 


diminished if competitive advantage were limited 


by mandatory access. 
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(ii) Innovation would be limited with the restriction 


of competition for access. 


(iii) A system with unlimited access might be prone to 


fraud, and overload. 2 


Senator McIntyre's bill in Shae cies adopts some of the 
National Commission's recommendations in its proposed legislation. 
The bill purports to establish federal jurisdiction over EFT 
by pre-empting state legislation which mandates access to an 
EFT system by persons not so entitled by agreement with the 
proprietor. Subsections (b), (c) and (d) then go on to establish 
a statutory mechanism to assist financial institutions in 


gaining fair access to an EFT system. 


Many of the pro and con arguments on the sharing issue 
in the United States do not have much relevance to Canada, 
although certainly the consumer convenience argument does. The 
argument concerning cost reduction because of sharing is double 
edged in this country. In the first place the primary actors 
in the EFT environment are the chartered banks. Their need 
to pool capital in order to invest in hardware or software 
is virtually non-existent. That same fact operates as a barrier 
to other financial institutions,who are a great deal smaller, 
entering the EFT marketplace. If they do not pool capital the 


financial investment will keep them from participating. 


The arguments against sharing in the United States all focus 
on the fact that sharing is likely to produce an oligapolistic 
marketplace for EFT suppliers and users. In Canada we already 
have such a marketplace for EFT systems. Therefore, the 
arguments appear to have little relevance for Canadians, This 
appears to be why the Economic Council has made recommendations 
concerning sharing without extensive economic analysis of the 


issues tivemnedaak | 
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The sharing issue is certain to emerge in Canada despite 
the attitude of the dominant banks that there is no need for 
ua Bie Ultimately the point-of-sale systems are going to require 
shared facilities if the public is to be best served. Trans- 
action cards will, therefore, have to be universally acceptable 
and operate shared terminals. Most retailers would not tolerate 
proprietory terminals as it would automatically exclude certain 
customers from utilizing the system. Several of the large 
supermarket chains in Canada have formulated EFT policies which 
require that POS terminals be shared before installation in 
the supermarket can occur. This practice is little different 
than these stores present one of accepting all cheques 
regardless of which institution they may have been drawn upon. 
It therefore, appears that the convenience and needs of 
consumers, as well as the retailer's interest in economy of 
operation, are likely to cause the issue of sharing to arise in 


Canada. 


There has been virtually no public debate of the sharing 
issue in Canada. The primary participants appear to have done 
very little thinking about the matter and public bodies have 
paid only nodding attention to it, It is premature and fool- 
hardy to make policy recommendations concerning this issue in 
Canada. The issue is a broad one requiring public dehate and 
careful quantitive economic analysis. It is recommended that 
action be taken to develop the information necessary to identify 
the issues and policy considerations in order to be able to make 
a decision about sharing in the EFT environment. In undertaking 


such a study the following matters need to be examined: 


(1) Should the sharing regime be permissive or mandatory? 
(2) *snould “only -ene terminals be shared or also the 


switches and communications systems? 
(3) Who must share with whom? 


(4) What would be the basis of such sharing in terms of 


operations and costs? 
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(5) Should there be a universal card to access the 


system? 


SUMMARY OF TRANSACTION CARD RECOMMENDATIONS 


Re The relationship between the consumer, card issuer and 
merchant involved in a credit card transaction is created 
in part by contract. The result is a hybrid commercial 
device that has some characteristics of many of its better 
understood predecessors. This state of affairs, means 
that while many statutes and common law rules may apply 
to credit card transactions, it is totally unclear which 
rubes dorinifactiapply. It is dargely a question, of 
characterization, an observation which helps very little. 
The need for certainty in this area stems from the need 
to balance the interests of all participants. The urgency 
of this need will not abate with the spread of electronic 
payments, but will increase. Therefore it is urged that 
the province consider legislation which would provide 
legal certainty by defining the rights and obligations of 
all parties to credit card transactions with respect to, 
inter alia; the distribution of unsolicited cards, the 
apportionment of loss resulting from unauthorized use, 
the disclosure of terms, the availability of consumer 


defences vis a vis the banks and the right to chargeback. 


23 In particular, consideration should be given to the 


following: 


(a) Modification of 8.36 and 41 of The Consumer Protection 
Act (CPA) so that it requires, at reasonable times and in 
advertising, the disclosure of the cost of borrowing 


associated with credit and transaction cards. 


(b) Amendment of S.37 of the CPA so as to include all 


card issuers within the definition of "lender" and thereby 
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require rate disclosures at the time of establishing a 


credit card or transaction card account. 


(c) Amendment of S.42 of the CPA so that cardholder 
defences arising from the transaction with the merchant 


may be asserted against the card issuer, 


(d) The statutory enactment of limited liability for 


unauthorized use. 
(e) The prohibition of unsolicited transaction cards. 


(f) The requirement of general disclosure of all terms 
and conditions applicable to the relationship, including 
costs, loss shifting clauses, error correction procedures, 


customer rights and the debit credit switchover, 


(g) The prohibition of liability until notice clauses 


in credit and transaction’ card’ contracts 


At the present time consumers enjoy a choice when it comes 
to the mode of payment of a debt. Cash, cheques and credit 
cards are the main alternatives. For reasons of economy 

of scale, among others, some creditors prefer one mode of 
payment over others. Large creditors like chartered banks 
have the power to coerce consumers into using one mode or 
another. The means may be direct, as in a contract of 
adhesion, or indirect as in the case of discounts either to 
consumers or merchants. Universality of use is a key to 
making EFT systems cost-effective and therefore the 
temptation to use economie coercion on the consuming public 
will be great. Such a possibility must be prohibited to 
insure the continuity of consumer choice in the field of 


the delivery of financial services, 


4. 
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A corollary of the principle that consumers' choice must be 
preserved is the principle that low income consumers must not 
be denied access to EFT systems which could provide 

financial services at rates lower than this segment of 

the population now pays. As servicing this group is a high 
risk venture, it is not anticipated that the desired result 
would be achieved without government intervention. It is 
recommended therefore that the government co-operate with 
card issuers in providing financial inducements to insure 


low income access to EFTS. 


When a consumer has effected a non-cash transaction, he 
depends in part on others to complete the transaction for 
him. For example when writing a cheque or Signing a sales 
draft the consumer relies on the bank to debit the correct 
amount from his account and pay it to the proper payee. 
Since these functions are beyond the immediate control of 
the consumer he must, to avoid error, verify transactions 
after the fact by reviewing cancelled cheques and credit 
card billing statements. Cancelled cheques serve not only 
to satisfy debtors that the proper payments have been 

made but as well to prove payment to a doubting creditor. 
The value of a descriptive billing statement as proof of 
payment remains unclear at present, but they at least 

allow debtors to monitor their credit card accounts. These 
two facets of cheques and credit cards must be preserved 

in an EFT environment if it is to be acceptable to consumers 
and workable from a dispute settlement point of view. To 
ensure this objective it is recommended that consideration 
be given to statutorily requiring documentation of every 
EFT transaction, stipulating the contents of such document- 
ation and providing for the evidentiary efficacy of such 
records. Likewise,consideration should be given to mandating 
the contents of descriptive billing statements to insure 


theme ugdelat ys 
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Recommendation number 5 recognizes that errors are an 
inevitable part of transactions involving payment and 
suggests measures which would assist in their detection. 
There must also be a method of error correction. Current 
payments errors are resolved by reference to a body of law 
which has an undetermined relevance to credit card 
transactions. Thus error resolution in that scheme and in 
future EFT systems is largely an unknown quantity. It 

seems likely however that as the number of EFT participants 
increases, the number of errors will also increase, and 

that a new species of error, the systems manfunction error, 
will evolve. An allied problem is the question of where the 
burden of error induced losses must fall. An observable 
tendency in response to these uncertainties has been that of 
card issuers shifting responsibility away from themselves, 
at the expense of the cardholders. Not all systems errors 
will be the fault) of the financial institution. Some will 
undoubtedly be traceable to communications suppliers, kEven 
so it is recommended that the financial institution bear 
this responsibility because they can divide liability with 
their suppliers, Otherwise another business risk will be 
shifted to the consumer. To prevent further erosion of the 
cardholder's position and to insure an adequate method for 
error resolution and loss placement, it is recommended that 
minimum standards of conduct in that regard be enacted. For 
this purpose Senator Riegle's EFT bill is a model worthy of 


examination. 


The problem of the unauthorized use of credit cards takes 

on an added dimension in an EFT environment. In the present 
cheque and credit card systems the user is identified, in 
theory at least, by his signature, and in fact, some 
transactions in each system are aborted on the basis of an 
irregular signature. In an EFT system it is likely that 
identification will be based on a personal identification 


number known as a PIN number. AS a result anyone with a 
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transaction card and the PIN number will have the appearance 
of authenticity. This fact changes the locus of responsi- 
bility for preventing unauthorized use from the card issuer and 
merchants who must verify signatures,to the cardholder, who 

must keep the PIN number secure. The unauthorized use issue 
reduces to whether the cardholder should be responsible for 

some or all of the loss resulting from his careless handling 

of a PIN number or whether the financial institution which 
established the system should be. Placing too much of 

the risk on the cardholder may adversely affect acceptance 

of EFT systems while the converse may result in cardholder 
carelessness and large losses. It is recommended that 

statutory measures be taken to exempt cardholders from liability 
for unauthorized use except when he substantially contributes 
to the loss by keeping his card and PIN number together, 

To make this exemption meaningful, the statute must also provide 
for the re-credit of unauthorized transactions on notice 


from the cardholder except in cases of fraud, 


When a consumer pays for merchandise with a cheque he can 
countermand the cheque before it is paid by his bank. This 
right exists only between the bank and its customer and does 
not affect the relationship between the merchant (payee) 

and the customer (payor) in any way. The customer still 
owes the merchant the price of the goods and if the 

customer in fact had no legal right to refuse payment, then 
by stopping the cheque the customer breaches the sales 
contract and will be liable for the price of the goods and 
possibly even damages. The stop payment merely shifts the 
burden of suit to the merchant in situations where the 
customer seeks to avoid a sales contract.because of defects 
in the goods sold. In a credit card system governed by the 
cardholder fard issuer contract there is no such stop payment 
right because none is granted. In a real time EFT system 
stop payments are impossible because the transaction is 
completed instantaneously, the parallel right would be to 


reverse the payment transaction, Again neither of these 
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exercises affect the obligations under the sale contract. With the 
disappearance of the cheque, the stop payment right now enjoyed 

by consumers will also vanish unless a similar right of chargeback 
is statutorily created. It is recommended that this be done, 

put it is to be emphasized that a mere replication of the stop 
payment rights associated with the cheque system is not advocated. 
The new right should apply to sales of goods and services, the 
value of which is above a fixed dollar amount to prevent unnecessary 
expense and should only be available where the consumer has a 

legal right to resist payment of the contract price. The right 

to effect chargebacks must also carry the obligation to return 

the goods over which the payment dispute arose. A final condition 
precedent to the availability of the chargeback right should be 

the requirement of bona fide attempts to resolve the dispute 


between the merchant and the consumer. 


The concept of a consumer defence refers to those defences which 
are asserted against financial intermediaries associated with 
consumer transactions. In the past unscrupulous merchants 
effectively isolated themselves from consumer complaints regarding 
defective goods by assigning conditional sales contracts to third 
party financiers who would give the merchant the value of the 
goods but who were not subject to the equities between the 
customer and merchant. The consumer always had a right of action 
for damages against the merchant, but the burden of suit to 
recover the damages was sufficient to inhibit most such actions. 
S.42(a) of the Consumer Protection Act (CPA) now protects 

consumers from these practices by preserving their right to assert 
defences flowing from defective merchandise against the financiers. 
When card issuers extend credit to cardholders, they act as 
financiers but may be immune to consumer defences. This is so 
because S$.42(a) of the CPA may riot apply to the card issuers 
because of the definitions contained in that act. As the volume 
of credit card transactions increase and card issuers abandon their 


market strategy of not enforcing their strict legal rights against 


LO® 
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cardholders, the importance of whether S.42(a) is applicable 

to card transactions will escalate. It is recommended therefore 
that legislation similar to S.42(a) of the CPA but with applic- 
ability to transaction cards be enacted to prevent the isolation 
of card issuers from the defences of the cardholders. Such a 
statute should be complimentary to the chargeback enactments 
recommended above, and should provide for similar limits on 

the availability of the consumer defences. That is to say, the 
existence of the defences should be dependent on prior 
negotiations and be limited to transactions above a fixed dollar 


mab. 


The development, establishment and marketing of EFT services is 
an expensive enterprise. In the United States, where financial 
institution's resources are less concentrated than they are in 
Canada, this fact has resulted in co-operation between financial 
institutions as a means of reducing the investment risk associated 
with this innovation. The term sharing refers generally to the 
co-operative establishment and use of EFT hardware and software. 
An EFT capacity represents a competitive advantage for a 
financial institution and this fact, coupled with the afore- 
mentioned co-operation, raises the spectre of unfair competition 
by illegal combination and monopoly in all its varied forms. In 
the U.S. finance industry, the major implication of unfair 
competition would be the elimination of smaller institutions 
which could neither join in the system nor compete with it. In 
Canada on the other hand co-operative EFT ventures may be the only 
way that the near banks can continue to compete with the 
chartered banks. The consumer also has an interest in sharing 

as it represents a factor in the ultimate cost and convenience 

of financial services. The ultimate impetus toward sharing will 
likely come from retailers who will wish to have one EFT facility 
to attract business, but not a multitude of expensive terminals 
and systems. The economics of scale also militate toward having 
the largest number of participants and this of itself implies 
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Sharing of a system, which if it is not universal, should at 


least be standardized. 


The sharing issue is complex and far reaching, it has 
implications which go to the very heart of the Canadian economic 
structure. Yet, there has been little debate on the subject 
and as a result an information base from which to develop policy 
is lacking. It is recommended therefore that developments 
in the sharing field be monitored so that interest groups and 
issues can be identified and defined with a view to the ultimate 
development of criteria for policy determination. In compiling 
such data consideration should be given to the primary questions 
of whether sharing should be mandatory or permissive, who should 


Share, what should be shared and at what cost. 
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CHARGEX MERCHANT'S MEMBER AGREEMENT 

Wihas do. 2 

AGREEMENT between (the Bank) 
and (the Merchant) 


WHEREAS the Bank has undertaken to extend credit to holders of CHARGEX Credit Cards and the Merchant wishes 
to make available to its customers a convenient means of acquiring merchandise and services; 

NOW THEREFORE the parties hereto agree as follows: — 

1. The following terms used in this agreement shall have. except where inconsistent with the context, the following 
meanings: 

(a) “Credit Card” means an unexpired CHARGFX Credit Card or any other Credit Card bearing the distinctive Blue, 
White and Gold colour bands identical to those appearing on the CHARGEX Credit Card with which Merchant 
acknowledges he is familiar; 

(b) “Cardholder” shall mean the person whose name is embossed on a Credit Card; 

(c) “Authorized User” means a person, other than the Cardholder. whose signature appears on a Credit Card; 

(d) “Floor Limit” means the maximum amount authorized by the Bank in writing from time to time for which the 
Bank will be obliged to credit the Merchant's account in respect of any single transaction. 

2. Upon presentation of a Credit Card by a Cardholder or an Authorized User, the Merchant agrees to sell merchandise 
to or perform services for the account of Cardholder at the same prices and upon the same conditions as those applicable 
to cash transactions. 

The Merchant will invoice the Cardholder in respect of each transaction by completing a sales draft which shall be 
signed by the Cardholder or Authorized User to whom the Merchant will hand one copy thercof, The Merchant acknowledges 
receiving a copy of the form of sales draft, 

The Merchant will maintain an account with the Bunk at its branch, subject to the 
Bank's usual service charge for such account, Upon delivery to such branch of one or more properly completed sales drafts 
accompanied by a deposit envelope completed by the Merchant. the Bank will immediately credit such account with the 
amount of such sales drafts. The Merchant agrees to deposit each sales draft in ity account within three business days of the 
transaction evidenced thereby. All deposit figures are subject to final audit by the Bank and, in case of any inaccuracies, the 
Bank shall charge or credit the Merchant's account, without notice, for any deficiencies Of Overiuges, as the case may be. 

4. The Bank may refuse to credit the account of the Merchant with or may charge back to the Merchant the amount of 
any sales draft in any of the following circumstances: -— 

(a) The sipnature appearing on the sales draft is or is claimed by the Cardholder to be forged or unauthorized; 

(b) The merchandise referred to in the sales draft has been returned or claimed by the Cardholder to have been returned 
to the Merchant or the services referred to in the sales draft ure cluimed by the Cardholder to have been 
unsatisfactory; 

(c) A sales draft exceeds the Floor Limit and has not been previously approved by the Bank; 

(d) A sales draft is legible; 

(e) A sales draft refers to a Credit Card which has expired or which the Bank has notified the Merchant not to honour; 

(f) The transaction evidenced by the sales draft or any credit extended in respect thereof is, for any reason, illegal, 
null or invalid; or 

(g) The Merchant shall have failed to comply with the terms of this agreement. 

The Bank will return to the Merchant a copy of any sales draft which in whole of im part it has refused to pay or 
has charged back to the Merchant. 

S. All fees, charges or adjustments pavable by the Merchant and the amount of any charge-back to or credit voucher 
issued by the Merchant shall constitute «a debt payable on demand to the Bank for which the Bank may debit the 
Merchant's account, without prior notice. In the event that any such debit results in an overdraft in the Merchant's account, 
the Merchant will, on demand, pay the Bank the amount of such overdraft. ~~ 

6. All claims by any Cardholder and all disputes respecting any transaction evidenced by a sales draft shall be settled 
directly between the Merchant and the Cardholder provided, however, that if any refund or other moncy adjustment is 
payable by the Merchant to the Cardholder, such refund or adjustment shall be made (unless the amount of such transaction 
has not been credited to the Merchant's account by the Bank or has been charged hack to the Merchant) by means of the 
Merchant issuing a Credit voucher in respect thercof which shall be delivered to the Bank within three days of issuance. 

7. The Merchant agrees to pay on signing this Agreement, an initial sign-up fee of $25.00 
The Merchant also agrees to pay in advance a rental fee per annum, to be agreed upon from time to time, to the 

Bank for cach imprinter required which rental may be debited automatically by the Bank to the Merchant's account, and 
Merchant acknowledges that such imprinter(s) will remain the exclusive property of the Bank. 

The Merchant agrees to pay the Bank for its services hereunder fees in accordarice with the applicable Discount 

Schedule which has been provided to the Merchant and which may be revised from time to time by mutual agreement of 
¢c artics. 

Mi % The Bank shall not be entitled to any fee in respect of uny amounts charged back to the Merchant or in respect of 

which credit vouchers have been tssued by the Merchant. 

9. The advertising and promotion of the CHARGEX Plan shall be conducted im the manner and under such terms as 
may be prescribed by the Banh. 

10. Except for sales drafts the amount of which the Bank has refused to credit or has charged back to the Merchant, 
the Merchant shall have no right to receive payment in respect of a transaction evidenced by a sales draft from any party 
except the Bank. 

11. Thiy agreement shall remain in full force and effect unless terminated by either party upon at least five days’ 
written notice of termination to the other party. All obligations of both partics in respect of any particular transaction entered 
into prior to the date of such termination shall survive such termination. 

Upon such termination, all imprinters forms and other material bearing the name or trade mark of the Bank or 
the name CHARGEX shall be returned to the Bank forthwith and the Merchant thereafter shall not represent that he will 
honour CHARGEX Credit Cards issued by the Banh. é 

12. This agreement shall be binding upon the parties, their heirs, successors and assigns, provided however that the 
agreement shall not be assigned by the Merchant without the written consent of the Bank. 

13. The Merchunt will indemnify the Bank against and hofd it harmless from all claims of whatsoever nature by any 
Cardholder or Authorized User arising out of any transaction evidenced by a sales draft. 

14. The Bank may, from time to time, issue directions in writing regarding the procedure to be followed and prescribe 
forms to be used in carrying out the present agreement and such directions shall be binding upon the Merchant and the 
terms of such forms upon receipt thereof unless the Merchant elects to give immestiate notice of cancellation of this 


agreement : 2 \ 
15. Notices to be given hereunder shall be sent by prepaid mail to the parties ut the following addresses: — 


Bank: 
Merchant: ; 
Such notices shall be deemed to have been received on the day following the dute of mailing. 
IN WITNESS WHEREOF, the parties have caused this azreement to be executed at 
by their duly authorized officers on this day of 196 
Bank authorization 
Merchant authorization i 3 Soy MUG de cuismLiyentble neal on may nda Cives pacey scans Mere Ree 


A ie, 


"RN 


APPENDIX 


(42-9) P10x9d 


| 
| 
| 


oa 


p.Bau Wi. 

JOEP/OYPIED Ou) puke jueywaw 

Oy) U8OMI2Q Ai}Das1P PaaS aq [/EYs LAaYINDA 
UP@sD 10 13819 Sa\BS B AQ PaduapiAa UONDeSUes) 
Aue 6uij2edses Sajndsip je Pus saP/OUPseD Aus 
AQ yO-108 40 Siy6us Aue Bu'pnjour Swiejd liy 9 


@A0QR Pepiaoid SB 'yUeG OY) O} BIGeAhed s 
SSOuPaiqapu) ay) yUueg By) AQ Paalane: si JBYINOA 
MPdsD & $sajult JUNIE S sapjoypseyd ay) 0} 
$0810y) JUNOWE 8y) 1IPa19 “JAYDNOA IIPasD YIN jo 
$d105e2 VON ‘jim yUeG BY) ‘pued xeGseyD 8 jo esn 
yBnoiy) peseysind sacimes 10/PUB BSiPUeYIsaW jo 
390dSa/ UI JOYDNOA 1Pa19 e Sanssi \UBYdEW By SS 


“MUBG eu) Aq paAledas U|aQ SEY jOasey) Yau} 

4O SSO{ JO VONEIjNOU [NUN ESN PaZOYNeUN 
Wood; ‘OS$ jO WNWixew e8)8698,66e ue 0} dn 

PUB PIED ay) JO BEN POZUOUINE Wo. Buninsaz 
S$Baupaqapu) |/8 10) ajqisuodsau si Japjoypsey 


“@WES JO UOISSESSOD Bye} Aja)eipewwi Aew 
408194) Juebe Aue Jo yURg ayy pue yUueg ey) 40 
Auedoid ey) uiewas 0} enuinuod Pue aq Sous} |e 
VB EUS YdIYM "Spied 10 Pued KaGBseYD ey) @XOA 
-@1 PUB jUeWaeI6e S!4} ja9UeD VONIPpe ul Aew 
WUEQ OY) PUR jO8JaY | BSNB}D 40 SUOISIAOIG ay} 
Buipueysyimjou ejqeded pus enp Ajayeipawwt 
8W03AaqQ ‘UO!dO $, yURG ay) Je ‘}}EYUs UO|IAaY) 
yaIaIU! Panid5B AuB Snid Sseupaiqapyy S$ sepjoy 


JUMUIIIOL JOppOY 


“PJBD OU) JO @dueeq BsNjua By) ‘JapjoypIeED 
ey) Aq sapuNasay uC je611Qo Aue 40 yYDeaI1Q jo 
JUBAD BY) UL OWI) ALB je Painoudy jou s1 pie9g 
xBGs2YD OY) J! 8/QEi} 3Q yOU |I}I1M yUBG du, ¢ 
‘PslD KxaGseyd 9y3 VO Passoqwa sjep Ajidxe 
Oy) 4848 JOU PUR Pred xaGseYD au) jo asn ay) jo 
19@dSes UI BUI) OF AW) WOd) yUeg au) Aq papua)xe 
WPO19 40 JUNOWE GY) 40 $S9Dxe UI JOU SSaUpa\qepu) 
4NDuU! Of Pasn aq Aew Pied xaGseyD oy, 2 

OW!) O} GW) WO saP|OYPIeD ey) 04 


P8iNOU aq Aew Se Sajer 484)O YONS j8 - 


40 ‘yUBG ay) AQ Parada: $1 JUaWAED a\eEp 

8Y) JUN Pauie;Qo 31am SadUBAPeE By} 

S\Ep aul WO1) (WwNUUB 1ad °,g1) yYJUOW 

40d % % J jO 9)Bs Jul Je SQdueAPe ysed 
0) Gunejas SSaupaiqapy asijue ay) UO (11) 

‘JUSBWIIES § YYUOW SNOIAgId 

OY} UO Paljig SEM YoiuM SSoupsaigapuy 

jO UOIOd piedun Aue uo ajep juawa)e}s 

YSBS UO PayeINdjed aq jjtm ISasaju; aw 

QO} BW} WOs) JAaP|OYNIeD BU} 0} Paijpjou 

@qQ Aew Se Saye) JaUJ0 YONS YB 40 ‘SSadxa 

uO (WNUUe 18d °,71) YJUOW Jad %{1 

jO 838) BY) JE PUB OO OOSS$ JepUN sjuNOWB 

uo (WNUUE Jad °,g4) yYuOW Jad 9, m4 

jO 9)B) 94) Je (P8jdadxa saoduPApe used) 
SSOUP9IQEpyy jO LONI0G PreduN ay) uO (1) 


:SMO|JOJ SE aj\QeAed puke payejnojed 


s+. XADUVH 4 


‘ NOININOG OLNOUO 


————— ——__ _____._ SS eS? a a ee 


NIBI XISIBYD 


*PeNsD5 eq |}! SSaUpaiqepu; ey) UO \asej}uy 
Ow!) O} Bus} WOI) JAaPJOYpIBD 
8Y) 0) PO1)1}0U OQ Aew Se jUQwWAed juew)e)sul 
WNUWIUIW 18410 YINS AQ JO ‘OL$ JO JUewWARG 
WoW )/Bsul WNWiiw B YIM JUaWwaleNS Buiyiq 
8Y) UO 4YI0} 19S UOIsBY) JSase)UI Panso7[e 
Au® pue sseupaiqepuy ay) jo 1a)e80/6 10 2S 
S26) 18 Si YdIyR JUaWAeD JUaWwielsUI Ue Aq (q) 
JO ‘jOOI BY (11)(Q), OSNB)D 
400 SB S2DUBAPE YSBD UO AjUO aiqeAed 
0q Aew \sasajui sayin) ased YoIyM Ul “|INy Ut (B) 
— 484118 JEP|OYPILD Jy) O} yUeG ey) Ag jusE 
yuewa)e}s Butyyiq AjyjUOW AJaAe jO ajep ey) wo 
SAEP (SZ) BAlj-AjUaM) UIYIIM UOdJEU) peni208 
\S$as9)uU! Aue pue ( Sseupajgapu,, ey}) pasn 
Uae Sey ped xabseyD ay} YyoIYym jO joedseu 
Ul S@JUBAPB YSeD pus S\jBsp Sales |je jO JUNOWES 
OY) HERG Sui 0] AUC film sapioypeD euL 4 
:SMG||Oj SB 
(.4Ueg,. 841) NAW NOIMIMOG-OINOWO) IHL 
PUB JapjOUPIeD ay) Usamjaqg JUgWaaI6e WIIU0D 
I!AA jO9IOU) BIEY By} UO BiNJeUBIS 10) pepiaocid 
89edS Oy) UI aWes UBIS UOSJad Yons BuIABYy 
Aq eWeS 8SN Oj JapjoYypseD au; Aq pazuoUNE 
uosiad e@ Aq 10 sapjoypied ay) Aq (,sepioy 
-psed.,) UOas3y) passoquwa si aweu esoum 
uossad ey) 0) paiiddns (pied xebsey9,,) Guvo 
3OYVHO .X3SOYWHO Aue jo asn JO uO ainjBUbIS 


se 

Hog 
ris “ 
aa... 53. 
# : 2 3 
oe at 
ae - 


fadiano rues 2 


ees ba Sts oT 
ae het ae ee = hat ewie sss Sew = 


me a ur nome GS SF +s. 
on ea Ee ot oe eh treet 2 ee rei tr— = 5 
‘3 bs he ae ee ae a _ re —— 
; i z i } : Sees 3 - 
— d ia 5 yous Fog = eos re ee ah i ee i: a 
2 re whe rey BY praetite 5 Ge: 4 3S Hone 4 tam =< e- e + wae : 
-< aft wie 7S i ee i ex), poe " aes 64a : 
‘. PONS Su reer Sar ey ye ces cate Lage Se Try .. 
— ss im 7 P = Pet gee PP oe Qe orerd ra 
” eg : ed 2 : ees Gent 20H oa = 
= ome SF gh sie Sprays eesre Hita> Hit 
pal . 7 oe ety ee ideo sili orca a] = 
= * fot t= a8 9 ere elt Mest -* 4 


24) Missy lp" rT mance ete a _ 
@ Mag set 6as9 281 OT en 
<eiliae® ot yetees. =ster side Cast 6 
(3 Ae oF erat SE) bE ET 
a Granta Seen Fo es bo cage) «77 S 
fads Hrvcea gt * avr tivietoirpigenet= 
"heed, np ret Siar ae Se EBS art Ae Bee ese 
ae iat or ead ras Fog 1 tte tte BIS” 
: getty nieasc 5S aepee <0 to Seeteete et gm | 
=... AE AA Wy Ri OES engreseet tres whet Re wres wR © 
- ptt Apo ed Tees battise at Bae ee i net oe Set te te bq tos arate 
Seas anole li : rg) ee tet Pe ae wrid vo tals ere eae aie om We <xeatt Ee 
to Saree ante af} vabootipze- 2 


, 
‘ 


a a ; 2 


von al 


te 


a 
~ paiet EA cee 
» = tee ay ca. but st2A2erksty. 
; 2s Goes 
retetie {oa 
= S yyttps +5 
» thee 
2 “IOiss 2S 


4 


on of Bein ot am 


ia 


i eae 


oo he ee 


Wie Viwe a. By 


= 23h s Sacer 
— es 


ray Dork He 


oe ee a 


s.r eel 
. 


> ‘ 
ay 
2) 


‘ opa* 


ae 


wage Sd See 


are teers 


i” ilk tee 
wee 


so" & 


cy. sero no Seo pe 
cy Lew) 


20?) (i= 


= 
am bite > <ts? Oe % OT ied 
rhe teeta 


ajip ee - 


Age: SP eters RTL 
Grete Wa Skee 


Aap tee Sete AFR 


os ape? 4 
eye’ 092 inscennatided 


22 hes az: CX 
cori) qf ot BANS sts peared 


pli nparacer & 


“© segment es" 2 


Lad ager Raetew oy fee fe? 
Sprteress MG yoo eteset 
TS Bagge crt etantie 
ie —s 
ui sy z 


eS, 
EY 


i 
eee 


eae 


